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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division, 

No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 
vs. 

The  Schooner  ''OCEANIA  VANCE,"  etc.. 

Respondent. 
Names  and  Addresses  of  Counsel. 
E.  C.  HUGHES,  Esq.,  Proctor  for  Libelant  and  Ap- 
pellee, 

661  Colman  Building,  Seattle,  Washington. 
MAURICE  McMICKEN,  Esq.,  Proctor  for  Libelant 
and  Appellee, 

661  Colman  Building,  Seattle,  Washington. 
WM.  T.  DOVELL,  Esq.,  Proctor  for  Libelant  and 
Appellee, 

661  Colman  Building,  Seattle,  Washington. 
H.  J.     RAMSEY,  Esq.,  Proctor  for  Libelant  and 
Appellee, 

661  Colman  Building,  Seattle,  Washington. 
OTTO  B.  RUPP,  Esq.,  Proctor  for  Libelant  and 
Appellee, 

661  Colman  Building,  Seattle,  Washington. 
HARRY  BALLINGER,  Esq.,  Proctor  for  Claimant 
and  Appellant, 

533  Pioneer  Building,  Seattle,  Washington. 


2  Coast  Shipping  Company  vs. 

CHARLES  T.  HUTSON,  Esq.,  Proctor  for  Claim- 
ant and  Appellant, 

533  Pioneer  Building,  Seattle,  Washington. 

[1*] 


Statement. 

Time  of  Commencement  of  Suit:  August  7,  1909. 

Number  of  Cause  in  Lower  Court  and  Names  of 
Parties  to  Suit :  Cause  No.  4046.  Puget  Sound  Tug- 
Boat  Company,  a  corporation,  Libelant,  vs.  Steamer 
*' Oceania  Vance,"  her  tackle,  apparel  and  furniture, 
Respondent;  Coast  Shipping  Company,  a  corpora- 
tion, Claimant. 

Several  dates  at  which  the  respective  pleadings 
w^ere  filed:  Libel  filed  August  7,  1909.  Claim  filed 
August  12,  1909.  Answer  of  claimant  filed  March 
28,  1910. 

Issuance  of  Process  and  Service  thereof:  Moni- 
tion and  attachment  issued  August  7, 1909 ;  Schooner 
'^Oceania  Vance,"  her  tackle,  etc.,  attached  on  said 
monition  August  7, 1909 ;  monition  returned  and  filed 
August  28, 1909.  Stipulation  for  release  of  vessel  on 
$5,000  bond  filed  August  27,  1909 ;  bond  in  the  sum  of 
$5,000  for  release  of  vessel  filed  August  27,  1909  and 
vessel  released  to  claimant. 

Reference  to  Commissioner:  April  7,  1910,  cause 
referred  to  commissioner  to  take  testimony  and  re- 
turn the  same  into  Court.  January  28,  1914,  said 
testimony  having  been  taken  was  duly  filed  in  said 
District  Court  by  said  commissioner. 

Time  of  Trial:  Thereafter  said  cause  was  duly 


*Page-number   appearing    at    foot   of    page    of    certified    Transcript   of 
Record. 
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submitted  on  briefs  on  the  merits,  the  same  being 
heard  upon  the  testimony  so  taken  before  and  re- 
ported by  said  commissioner,  the  same  being  sub- 
mitted to  Honorable  Jeremiah  Neterer,  District 
Judge,  on  August  31, 1914.     [2] 

Memorandum  decision  filed  August  31,  1914. 

Final  decree  filed  November  4,  1914. 

Order  fixing  amount  of  stay  bond,  February  3, 
1915. 

Notice  of  appeal  filed  March  18,  1915. 

Assignments  of  error  filed  March  18,  1915. 

Citation  issued  and  served  March  18,  1915. 

Bond  for  costs  and  supersedeas  on  appeal  filed 
March  19,  1915.     [3] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Washington,  Northern  Division. 

IN  ADMIRALTY— No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 
vs. 

The  Schooner  "OCEANIA  VANCE,"  Her  Tackle, 
Apparel  and  Furniture, 

Respondent. 
Libel. 

To  the  Honorable  C.  H.  HANFORD,  Judge  of  the 
Above-entitled  Court : 
The  libel  of  the  Puget  Sound  Tug-boat  Company, 
a  corporation  organized  and  existing  under  the  laws 
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of  the  State  of  Washington,  against  the  schooner 
''Oceania  Vance,"  her  tackle,  apparel  and  furniture, 
and  all  persons  intervening  for  their  interest  in  said 
vessel,  its  tackle,  apparel  and  furniture,  in  the  cause 
of  collision,  civil  and  maritime,  alleges  as  follows : 

I. 
That  during  all  the  times  herein  mentioned  said 
libelant  was  and  now  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Washing-ton, 
and  having  its  principal  place  of  business  in  the  City 
of  Seattle,  in  said  State,  and  w^as  the  sole  owner  of  the 
tug  "Sea  Lion,"  her  engines,  boilers,  machinery, 
tackle,  apparel  and  furniture,  which  said  vessel 
was  of  the  length  of  107  feet,  beam  22  feet,  depth  of 
hold  13  feet,  and  of  185  tons  gross  and  92  tons  net 
measurement,  and  of  the  value  of  $31,000,  and  which 
said  tug  said  libelant  used  [4]  and  employed  in 
towing  upon  the  waters  of  Puget  Sound,  the  Straits 
of  Juan  de  Fuca  and  elsewhere ;  and  during  the  times 
herein  mentioned  L.  B.  Lovejoy  was  the  master 
thereof. 

That  the  said  schooner  "Oceania  Vance"  is  of  446 
gross  tons  and  385  tons  net  measurement,  reputed 
to  be  owned  by  the  Ooast  Shipping  Company  of  San 
Francisco,  California,  and  if  the  length  of  148.5  feet, 
beam,  36.1  feet,  depth  of  hold,  11.3  feet,  registered 
at  the  Port  of  San  Francisco,  California,  and  during 
the  times  herein  mentioned  F.  G.  Scott  was  the 
master  thereof ;  and  that  during  all  of  said  times  said 
schooner  w^as  and  now^  is  of  the  value  of  $6,000. 
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III. 

That  on  the  morning  of  the  9th  day  of  June,  1909, 
the  said  tug  "Sea  Lion"  was  bound  from  Waldron 
Island  in  the  district  aforesaid,  to  Grays  Harbor  in 
the    district   aforesaid,   having   in   tow   the    barge 
'^Charger"  loaded  with  rock,  and  was  proceeding  on 
her  regular  and  usual  course  from  said  Waldron  Is- 
land towards  the  Straits  of  Juan  de  Fuca.     That  on 
the  morning  of  the  said  9th  day  of  June,  1909,  the 
said  schooner  "Oceania  Vance"  was  proceeding  up 
the  Straits  of  Juan  de  Fuca  in  ballast  under  sail. 
That  about  6 :40  o'clock  A.  M.  of  said  9th  day  of  June, 
1909,  the  weather  being  thick  and  foggy,  but  a  fresh 
breeze  blowing  up  the  Straits  of  Juan  de  Fuca,  being 
a  fair  wind  for  the  said  schooner, "Oceania  Vance," 
the  officers  and  men  in  charge  of  the  navigation  of 
said  tug  "Sea  Lion"  heard  three  blasts  of  a  fog-horn 
ahead,  and  thereupon  the  engines  of  said  tug  were 
immediately  slowed  down  and  said  tug's  headway 
decreased  and  a  few  moments  thereafter  upon  hear- 
ing the  second  signal  from  a  sailing  vessel  approach- 
ing    [5]     with  a  fair  wind,  to  wit,  three  blasts  on 
a  fog-horn,  the  engines  of  said  tug  were  reversed, 
and  while  the  headway  of  said  tug  was  gone,  the  said 
schooner  "Oceania  Vance,"  approaching  said  tug 
with  great  speed  and  with  all  sails  set,  ran  into, 
collided  with,  and  sank  the  said  tug  "Sea  Lion"  so 
that  she  became  and  is  a  total  loss,  with  the  loss  of 
all  of  the  personal  effects  of  the  officers  and  crew 
thereof.     That  said  collision  occurred  about  four 
miles  east  by  north  of  Race  Rocks  near  the  port  of 
Victoria  at  the  time  aforesaid,  and  that  at  the  time 
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of  and  preceding  said  collision  the  said  "Oceania 
Vance"  was  proceeding  at  a  rate  of  speed  in  excess  of 
seven  knots  per  hour,  and  had  all  of  her  canvas  set  and 
drawing  was  out  of  the  usual  and  ordinary  course 
of  vessels  coming  up  the  Straits  of  Juan  de  Fuca  with 
a  fair  wind  such  as  was  blowing  at  said  time.  That 
said  schooner,  in  order  to  make  greater  speed  under 
her  rig,  instead  of  running  straight  up  the  Straits  of 
Juan  de  Fuca  with  a  fair  wind,  was  tacking  back  and 
forth  across  said  Straits  with  a  fair  wind  so  as  to 
utilize  the  full  speed  of  all  of  her  canvas,  and  was 
proceeding  at  an  unlawful  and  immoderate  rate  of 
speed  for  the  thick  foggy  weather  then  prevailing. 
That  during  all  of  the  time  up  to  and  prior  to  said 
collision,  said  tug-boat  was  in  all  respects  well  man- 
ned, tackled,  appareled  and  appointed,  and  had  the 
usual  and  necessary  complement  of  officers  and 
crew,  and  the  master  and  crew  engaged  on  board  were 
on  the  lookout  for  the  protection  and  safety  of  said 
vessel  and  of  her  said  tow  and  were  constantly  and  reg- 
ularly sounding  upon  her  steam  whistle  the  proper 
signals  at  the  proper  times,  and  proceeding  at  a 
moderate  rate  of  speed,  indicating  that  she  was  a  tug 
vessel  having  a  tow,  and  said  [6]  collision  was 
caused  without  any  fault  or  negligence  on  the  part 
of  the  said  tug  *'Sea  Lion,"  or  of  any  of  her  officers 
or  crew. 

IV. 

That  the  said  collision  was  caused  solely  by  the  said 

schooner  "Oceania  Vance"  approaching  at  an  un- 

r€asonable,  unlawful  and  excessive  rate  of  speed 

during  the  thick  fog  then  prevailing,  and  especially 
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as  she  was  approaching  a  tug-boat  ahead,  properly 
signalling  her  position  and  the  fact  that  she  was 
burdened  with  a  tow.  That  had  said  schooner 
*' Oceania  Vance"  shortened  sail  and  lessened  her 
speed  and  headway  there  would  have  been  ample  op- 
portunity for  the  said  tug  to  have  heard  several  sig- 
nals from  the  fog-horn  of  the  said  schooner  so  as  to  in- 
dicate her  position  and  rate  of  approach  and  so  as  to 
have  enabled  said  tug-boat  to  have  avoided  said 
schooner,  but  said  schooner,  regardless  of  her  duty 
to  properly  navigate  under  the  then  weather  condi- 
tions of  thick  fog  at  a  moderate  rate  of  speed,  and 
in  a  locality  frequented  by  vessels  and  out  of  the 
usual  course  of  sail  vessels  approaching  Puget  Sound 
from  the  ocean  with  a  fair  wind  up  the  Straits  of 
Juan  de  Fuca,  negligently  and  carelessly  proceeded 
at  a  speed  of  over  seven  knots  an  hour  up  to  and 
until  the  time  of  the  collision  aforesaid,  causing  the 
total  loss  of  the  said  tug  "Sea  Lion,"  her  boilers, 
engines,  tackle,  apparel  and  furniture,  and  that  said 
collision  and  the  damages  resulting  therefrom  were 
caused  solely  by  the  fault  and  negligence  of  the  said 
schooner  ' '  Oceanic  Vance, ' '  her  officers  and  crew. 

V. 

That  by  reason  of  the  said  collision  and  the  loss  of 
[7]  the  said  tug-boat  "Sea  Lion,"  her  boilers,  en- 
gines, tackle,  apparel  and  furniture,  the  said  libelant, 
Puget  Sound  Tug-Boat  Company,  has  sustained  a 
loss  of  upwards  of  Thirty-one  Thousand  Dollars 
($31,000). 

VI. 

That  the  said  schooner  "Oceanic  Vance"  is  now 
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lying  in  the  port  of  Miikilteo  and  within  the  jurisdic- 
tion of  this  Court. 

VII. 
That  all  and  singular  the  premises  are  true  and 
within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States  and  of  this  Honorable  Court. 

WHEREFORE,  libelant  prays  that  process  in  due 
form  of  law  according  to  the  course  of  this  Honor- 
able Court  in  cases  of  admiralty  and  maritime  juris- 
diction may  issue  against  the  said  schooner  "Oceanic 
Vance,"  her  tackle,  apparel  and  furniture,  and  that 
all  persons  having  any  interest  in  said  schooner,  her 
tackle,  apparel  and  furniture,  may  be  cited  to  appear 
and  answer  on  oath  all  and  singular  the  matters 
aforesaid,  and  that  this  Honorable  Court  will  be 
pleased  to  decree  the  payment  of  the  damage  afore- 
said, with  interests  therein  from  this  date  until  paid, 
and  that  said  schooner  "Oceanic  Vance,"  her  tackle, 
apparel  and  furniture,  may  be  condemned  and  sold 
to  pay  the  same  and  that  the  libelant  may  have  such 
other  and  further  relief  as  in  law  and  justice  it  may 
be  entitled  to  receiver/. 

PUGET  SOUND  TUG-BOAT  COMPANY, 
By  GEO.  E.  PLUMMER, 

Its  Secretary, 
Libelant. 
HUGHES,  McMICKEN, 
DOVELL  &  RAMSEY, 

Proctors  for  Libelant.     [8] 
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District  of  Washington, 
County  of  King, — ss. 

George  E.  Plummer,  being  first  duly  sworn,  on 
oath  deposes  and  says : 

I  am  the  Secretary  of  the  Puget  Sound  Tug-Boat 
Company,  the  libellant  above  named;  I  have  heard 
the  foregoing  libel  read,  know  the  contents  thereof, 
and  the  same  is  true  according  to  my  best  knowledge 
and  belief. 

GEORGE  E.  PLUMMER. 

Subscribed  and  sworn  to  before  me  this  7th  day  of 
August,  A.  D.  1909. 

[Seal]  H.  J.  RAMSEY, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

[Indorsed] :  Libel.  Filed  in  the  U.  S.  District 
Court,  Western  District  of  Washington.  Aug.  7, 
1909.  R.  M.  Hopkins,  Clerk.  W.  D.  Covington, 
Deputy.     [9] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 
vs. 
The  Schooner  ''OCEANIA  VANCE,"  Her  Tackle, 
Apparel  and  Furniture, 

Respondent. 
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Praecipe  for  Appearance  [of  Proctors  for  Libelant]. 

To  the  Clerk  of  the  Above-named  Court : 

You  will  please  enter  the  appearance  of  the  under- 
signed as  proctors  for  libelant  herein,  and  the  said 
libelant  designates  Rooms  661-670  Colman  Building, 
in  the  City  of  Seattle,  Washington,  the  office  of  the 
undersigned,  as  the  place  where  service  of  all  papers 
herein,  except  writs  and  process,  may  be  made  upon 
said  libelant,  and  hereby  consents  that  such  service 
may  be  made  at  said  place. 

HUGHES,  McMICKEN, 
DOVELL  &  RAMSEY, 

Proctors  for  Libelant. 

[Indorsed] :  Praecipe  for  Appearance.  Filed  in 
the  U.  S.  District  Court,  Western  Dist.  of  Washing- 
ton. Aug.  7,  1909.  R.  M.  Hopkins,  Clerk.  W.  D. 
Covington,  Deputy.     [10] 


In  the  United  States  District  Court,  Western  Dis- 
trict of  Washington,  Northern  Division. 

IN  ADMIRALTY— No.  4046. 

PUGET  SOUND  TUG-BOAT  CO., 

Libellant, 

vs. 

Schooner  "OCEANIA  VANCE," 

Respondent. 
Stipulation  of  Libellant  for  Costs. 
Whereas,  a  libel  was  filed  in  this  Court  on  the  7th 
day   of  August,   1909,   by  Puget   Sound  Tug-Boat 
Company,   a   corporation,   against  the   schooner  or 
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vessel  called  the  "Oceania  Vance,"  her  tackle,  ap- 
parel and  furniture,  for  the  reasons  and  causes  in  the 
said  libel  mentioned,  and  the  said  Puget  Sound  Tug- 
Boat  Co.,  libellant  and  Geo.  E.  Plummer  and  J.  F. 
Primrose,  sureties,  the  parties  hereto,  hereby  con- 
senting and  agreeing  that  in  case  of  default  or  con- 
tumacy on  the  part  of  the  libellant  or  its  sureties, 
execution  may  issue  against  their  goods,  chattels  and 
lands  for  the  sum  of  two  hundred  and  fifty  dollars. 

Now,  therefore,  it  is  hereby  stipulated  and  agreed, 
for  the  benefit  of  whom  it  may  concern,  that  the 
stipulators  undersigned  shall  be  and  are  bound  in 
the  sirni  of  two  hundred  and  fifty  dollars,  condi- 
tioned that  the  libellant  above  named  shall  pay  all 
such  costs  as  shall  be  awarded  against  them  by  this 
•  Court,  or  in  case  of  appeal,  by  the  Appellate  Court. 

Taken  and  acknowledged  before  me  this  7th  day 
of  August,  1909. 

AUGUSTUS  ARMSTRONG, 

U.  S.  Commissioner. 
PUGET  SOUND  TUG-BOAT  CO. 
By  GEO.  E.  PLUMMER, 

Secretary. 
J.  F.  PRIMROSE. 
United  States  of  America, 
Western  District  of  Washington, — ss. 

Geo.  E.  Plummer  and  J.  F.  Primrose,  being  duly 
sworn,  each  for  himself,  says :  That  he  is  worth  the 
sum  of  five  hundred  dollars-  over  and  above  all  his 
just  debts  and  liabilities  and  property  exempt  from 
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[11]     execution;  that  he  is  a  resident  of  said  West- 
ern District  of  Washington. 

GEO.  E.  PLUMMER. 
J.  F.  PRIMROSE. 
Sworn  to  this  seventh  day  of  August,  1909,  before 
me. 

[Seal]  AUGUSTUS  ARMSTRONG, 

U.  S.  Commissioner. 

[Indorsed] :  Stii^ilation  of  Libelant  for  Costs. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of 
Washington.  Aug.  7,  1909.  R.  M.  Hopkins,  Clerk. 
W.  D.  Covington,  Deputy.     [12] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

IN  ADMIRALTY— No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 

vs. 

The  Schooner  "OCEANIA  VANCE,"  Her  Tackle, 
Apparel  and  Furniture, 

Respondent. 

Praecipe  for  Monition. 
To  the  Clerk  of  the  Above-named  Court : 

You  will  please  issue  monition  and  deliver  same  to 
the  United  States  Marshal  for  execution. 

HUGHES,   McMICKEN,   DOVELL   &   RAM- 
SEY, 

Proctors  for  Libelant. 
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[Indorsed] :  Praecipe  for  Monition.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington: 
Aug.  7,  1909.  E.  M.  Hopkins,  Clerk.  W.  D.  Cov- 
ington, Deputy.     [13] 


[Monition  and  Attachment.] 

Western  District  of  Washington, — ss. 
The  President  of  the  United  States  of  America  to 
the  Marshal  of  the  United  States  for  the 

[Seal]     Western  District  of  Washington,  Greet- 
ing: 

WHEREAS,  a  Libel  had  been  filed  in  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  on  the  7th  day  of  August,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  nine, 
by  Puget  Sound  Tug-Boat  Company,  a  corporation, 
libelant,  against  the  Schooner  ''Oceania  Vance," 
her  tackle,  apparel  and  furniture,  respondent,  for  the 
reasons  and  causes  in  the  said  Libel  mentioned,  and 
praying  the  usual  process  and  monition  of  the  said 
Court  in  that  behalf  to  be  made,  and  that  all  persons 
interested  in  the  said  schooner  or  vessel,  her  tackle, 
etc.,  may  be  cited  in  general  and  special  to  answer 
the  premises,  and  all  proceedings  being  had  that  the 
said  schooner  or  vessel,  her  tackle,  etc.,  may  for  the 
causes  in  the  said  Libel  mentioned,  be  condemned 
and  sold  to  pay  the  demands  of  the  libellant. 

YOU  ARE  THEREFORE  HEREBY  COM- 
MANDED to  attach  the  said  schooner  or  vessel,  her 
tackle,  etc.,  and  to  retain  the  same  in  your  custody 
until  the  further  order  of  the  Court  respecting  the 


14  Coast  Shipping  Company  vs. 

same,  and  to  give  due  notice  to  all  persons  claiming 
the  same,  or  knowing  or  having  anything  to  say  why 
the  same  should  not  be  condemned  and  sold  pur- 
suant to  the  prayer  of  the  said  Libel,  that  they  be  and 
appear  before  the  said  Court,  to  be  held  at  Seattle 
in  and  for  the  Northern  Division  of  the  Western 
District  of  Washington,  on  the  26th  day  of  August, 
A.  D.  1909,  at  ten  o'clock  in  the  forenoon  of  the  same 
day,  if  that  day  shall  be  a  day  of  Jurisdiction,  other- 
wise on  the  next  day  of  Jurisdiction  thereafter,  then 
and  there  to  interpose  a  claim  for  the  same,  and  to 
make  their  allegations  in  that  behalf.  And  what  you 
shall  have  done  in  the  premises  do  you  then  and  there 
make  return  thereof,  together  with  this  writ. 

WITNESS,  the  Honorable  C.  H.  HANFORD, 
Judge  of  said  Court,  at  the  City  of  Seattle,  in  the 
Northern  Division  of  the  Western  District  of  Wash- 
ington, this  7th  day  of  August,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  nine,  and  of 
our  independence  the  one  hundred  and  thirty-fourth. 

R.  M.  HOPKINS, 

Clerk. 
By  W.  D.  Covington, 

Deputy  Clerk. 
HUGHES,   McMICKEN,   DOVELL   &   RAM- 
SEY, 

Proctors  for  Libellant.     [14] 
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Office  of  U.  S.  Marshal, 

Western  District  of  Washington, — ss. 

In  obedience  to  the  within  Monition,  I  attached 
the  schooner  "Oceania  Vance"  therein  described,  on 
the  7th  day  of  August,  1909,  and  have  given  due 
notice  to  all  persons  claiming  the  same  that  this 
Court  will,  on  the  26th  day  of  August,  1909  (if  that 
day  should  be  a  day  of  Jurisdiction,  if  not,  on  the 
next  day  of  Jurisdiction  thereafter),  proceed  to  the 
trial  and  condemnation  thereof,  should  no  claim  be 
interposed  for  the  same.  And  that  on  the  27th  day  of 
August,  1909,  I  released  the  said  vessel  upon  receiv- 
ing a  notice  of  bonding  signed  by  the  clerk  of  the 
U.  S.  District  Court. 

Date  August  28,  1909. 

C.  B.  HOPKINS, 

U.  S.  Marshal. 

By  Fred  M.  Lathe, 

Deputy  Marshal. 

MARSHAL'S  FEES  AND  EXPENSES: 
For  Serving  Attachment  and  Moni- 
tion   $  2.00 

Miles  traveled  29,  Expenses 2.69 

Keeper's  Fees  21  days  at  $2.50  per 

day  52.50 

Releasing  Vessel,  on  Bond 50 


$57.69 
[Indorsed]:    Monition    and     Attachment.     Filed 
Aug.  28,  1909.     R.  M.  Hopkins,  Clerk.     [15] 
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In  the  Distinct  Court  of  the  United  States. for  the 
Western  District  of  Washington. 

IN  ADMIRALTY— No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 
vs. 

The  Schooner  ''OCEANIA  VANCE,"  Her  Tackle, 
Apparel  and  Furniture, 

Respondent, 

Claim  of  Ownership. 

And  now  Rotschild  and  Company  intervening  as 
agents  for  the  interest  of  the  Coast  Shipping  Com- 
pany, a  corporation,  with  its  principal  place  of  busi- 
ness in  the  Cit}^  of  San  Francisco,  owner  of  the 
schooner  "Oceania  Vance,"  her  tackle,  apparel  and 
furniture,  and  appear  before  the  Honorable  Court 
to  make  claim  to  the  said  schooner,  her  tackle  and 
apparel,  as  the  same  are  attached  by  the  marshal 
under  process  of  this  Court  at  the  instance  of  the 
Puget  Sound  Tug-Boat  Company,  the  said  Rots- 
child  &  Company  aver  that  they  were  in  possession 
of  the  said  schooner,  her  tackle  and  apparel,  as 
agents  at  the  time  of  the  attachment  thereof,  and 
that  the  above-named  Coast  Shipping  Company  is 
the  true  and  bona  fide  owner  of  the  said  schooner, 
her  tackle  and  apparel,  and  that  no  other  person  is 
the  owner  thereof;  and  that  the  said  Rotschild  and 
Company  are  the  true  and  lawful  bailees  thereof  as 
agents.     [16] 
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WHEREFORE,  the  claimant  defends  accord- 
ingly. 

ROTHSCHILD  &  CO., 
Agents  for  Schooner  "Oceania  Vance." 
TRUMBULL  &  TRUMBULL, 

Proctors  for  Claimant. 

The  Western  District  of  Washington, 
County  of  King, — ss. 

W.  J.  Jones,  being  duly  sworn  deposes  and  says: 
That  he  is  a  member  of  the  firm  of  Rotschild  and 
Company  above  named;  that  the  owner  of  said 
schooner  is  the  Coast  Shipping  Company  of  San 
Francisco;  that  this  deponent  is  duly  authorized  to 
put  in  this  claim  in  behalf  of  the  owner  of  said 
schooner,  and  that  the  said  claim  is  true  to  the 
knowledge  of  this  deponent  except  as  to  the  matters 
therein  stated  on  information  and  belief,  and  that  as 
to  such  matters  he  believes  it  to  be  true. 

W.  J.  JONES. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  August,  1909. 

[Seal]  JNO.  TRUMBULL, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.     [17] 

[Indorsed]:  Claim  of  Ownership.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington. 
Aug.  12, 1909.     R.  M.  Hopkins,  Clerk.     [18] 
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United  States  District  Court  for  the  Western  Dis- 
trict of  Washington. 

No.  4046. 

PUGET  SOUND  TUG-BOAT  CO.,  a  Corporation, 

Libellant, 
vs. 

The  Schooner  "OCEANIA  VANCE," 

Respondent. 

Appearance   [of  Attorneys  for  Claimant  and 
Respondent]. 

To  the  Clerk  of  the  Above-entitled  Court : 

You  will  please  enter  our  appearance  as  attorneys 
for  claimant  and  respondent  in  the  above-entitled 
cause;  and  service  of  all  subsequent  papers,  except 
writs  and  process,  may  be  made  upon  said  claimant 
by  leaving  the  same  with, 

TRUMBULL  &  TRUMBULL, 
Office  Address:  708  American  Bank  Bldg.,  Seattle, 
Washington. 

[Indorsed] :  Appearance.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington.  Aug.  12, 
1909.     R.  M.  Hopkins,  Clerk.     [19] 
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In  the  United  States  District  Court  for  the  District 
of  Washington,  Northern  Division. 

IN  ADMIRALTY— No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libellant, 

vs. 

The  Schooner  "OCEANIA  VANCE," 

Respondent. 

Claimant's  Stipulation  for  Costs  and  Expenses. 

Whereas,  a  libel  was  filed  in  this  court  on  the  7th 
day  of  August,  A.  D.  1909,  by  the  Puget  Sound  Tug- 
boat Company,  a  corporation,  against  the  schooner 
"Oceania  Vance,"  for  the  reasons  and  causes  in  said 
libel  mentioned,  and  whereas  a  claim  has  been  filed 
in  the  said  cause  by  the  "Coast  Shipping  Company," 
a  corporation  and  the  said  Coast  Shipping  Company 
and  F.  A.  Bartlett  and  H.  M.  Thornton,  its  sureties, 
the  parties  hereto,  hereby  consenting  and  agreeing 
that  in  case  of  default  or  contumacy  on  the  part  of 
the  said  claimant  or  his  sureties,  execution  may  issue 
against  their  goods,  chattels  and  lands; 

Now,  Therefore,  it  is  hereby  stipulated  and  agreed, 
for  the  benefit  of  whom  it  ma}^  concern,  that  the 
stipulator  undersigned  and  each  of  them  is  hereby 
bound  in  the  sum  of  Two  Hundred  and  Fifty  Dol- 
lars, conditioned  that  the  claimant  above  named, 
shall  pay  all  costs  and  expenses  which  shall  be 
awarded  against  it  by  the  final  decree  of  this  Court, 
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or  upon  an  appeal,  by  the  Appellate  Court. 

COAST  SHIPPING  CO., 

By  ROTHSCHILD  &  CO., 

Agents. 
F.  A.  BARTLETT. 

H.  M.  THORNTON. 

Taken  and  acknowledged  this  11th  day  of  August, 
A.  D.  1909,  before  me. 

JNO.  TRUMBULL, 
Notary  Public  for  Washington,  Residing  at  Seattle. 

District  of  Washington, 
Northern  Division, — ss.     [20] 

F.  A.  Bartlett,  H.  M.  Thornton,  parties  to  the 
above  stipulation,  being  duly  sworn,  each  for  him- 
self says:  That  he  is  worth  the  sum  of  Five  Hundred 
Dollars  over  and  above  all  his  just  debts  and  liabili- 
ties and  property  exempt  from  execution. 

F.    A.    BARTLETT, 
H.  M.  THORNTON. 
Sworn  to  this  11th  day  of  August,  A.  D.  1909,  be- 
fore me. 

JNO.  TRUMBULL, 
Notary  Public  for  Washington,  Residing  at  Seattle. 

[Indorsed] :  Claimant's  Stipulation  for  Costs  and 
Expenses.  Filed  Aug.  12,  1909.  R.  M.  Hopkins, 
Clerk.     [21] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libellant, 

vs. 

The  Schooner  '^OCEANIA  VANCE,"  Her  Tackle, 
Apparel  and  Furniture, 

Respondent, 
COAST  SHIPPING  COMPANY, 

Claimant. 

Stipulation  for  Bond  [for  Release  of  Vessel]. 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  by  the  attorneys  for  said  parties  respectively, 
that  the  schooner  "Oceania  Vance"  now  held  and 
attached  by  the  marshal  by  virtue  of  process  issued 
in  the  above-entitled  cause,  shall  be  released  by  the 
said  marshal,  upon  the  execution  of  a  bond  by  the 
claimant  herein  in  the  sum  of  Five  Thousand  Dol- 
lars ($5,000.00). 

Dated  this  20th  day  of  August,  1909. 

HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, 

Proctors  for  Libellant. 
TRUMBULL  &  TRUMBULL, 

Proctors  for  Claimant. 

[Indorsed]  :  Stipulation  for  Bond.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington. 
Aug.  27,  1909.     R.  M.  Hopkins,  Clerk.     [22] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libellant, 

vs. 

The  Schooner  ''OCEANIA  VANCE,"  Her  Tackle, 
Apparel  and  Furniture, 

Respondent, 
COAST  SHIPPING  COMPANY, 

Claimant. 
Bond  [for  Release  of  Vessel]. 

KNOW  ALL  MEN  BY  THESE  PRESENTS : 
That  the  Coast  Shipping  Company,  as  principal,  and 
Fidelity  &  Deposit  Company  of  Maryland,  as  sure- 
ties, are  held  and  firmly  bound  unto  C.  B.  Hopkins, 
Marshal  of  the  United  States  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  in  the  sum 
of  Five  Thousand  ($5,000.00)  Dollars,  to  be  paid  to 
the  said  Marshal  of  the  United  States  for  the  Dis- 
trict aforesaid,  his  successors  or  assigns,  for  the  pay- 
ment of  which  well  and  truly  to  be  made,  we  bind 
ourselves  and  each  of  us,  our  and  each  of  our  heirs, 
executors,  administrators  and  assigns,  jointly  and 
severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  27th  day  of 
August,  1909. 

The  condition  of  the  foregoing  obligation  is  such, 
that,  whereas,  a  libel  has  been  filed  in  the  District 
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Court  of  the  United  States  for  the  Western  District 
of  Washington,  Northern  Division,  on  the  7th  day 
of  August,  1909,  by  the  Puget  Sound  Tug-boat  Com- 
pany, a  corporation,  against  the  schooner  "Oceania 
Vance,"  her  tackle,  apparel  and  furniture,  for  the 
sum  of  Thirty-one  Thousand  Dollars. 

Now,  Therefore,  the  condition  of  the  above  obliga- 
tion is  such  that  if  the  above-bounden  Coast  Ship- 
ping Company,  owner  of  the  schooner  "Oceania 
Vance,"  its  successors  and  assigns,  shall  abide  by 
and  answer  the  decree  of  this  court,  then  this  obliga- 
tion shall  be  void;  otherwise,  the  same  shall  be  and 
remain  in  full  force  and  virtue. 

FIDELITY   AND    DEPOSIT    COMPANY 
OF  MARYLAND, 

By  WALTER  McKAY, 

Attorney  in  Fact. 
[Seal]  Attest  by:  A.  W.  WHALLEY, 

Agent. 
COAST  SHIPPING  CO. 
By  ROTHSCHILD  &  CO., 

Agents.     [23] 
Sealed  and  delivered,  taken  and  acknowledged, 
this day  of  August,  1909,  before  me. 


Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

United  States  of  America, 
State  of  Washington, 
County  of  King, — ss. 

and ,  being  duly  sworn,  each 

deposes  and  says: 
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That  lie  is  a  resident  of  Seattle  in  the  State  of 
Washington,  and  that  he  is  worth  the  sum  of  Ten 
Thousand  Dollars  ($10,000.00)  over  and  above  all 
his  just  debts  and  liabilities. 


Sworn  to  this  day  of  August,  1909,  before 

me. 


Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
Approved:  August  27,  1909. 

C.  H.  HANFORD, 
Judge. 

[Indorsed] :  Bond.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington.  Aug.  27, 
1909.     R.  M.  Hopkins,  Clerk.     [24] 


[Answer.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Washington,  Northern  Divisioyi. 

IN  ADMIRALTY— No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libellant, 
vs. 

The  Schooner  "OCEANIA  VANCE,"  Her  Tackle, 
Apparel  and  Furniture, 

Respondent. 
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To  the  Honorable  C.  H.  HANFORD,  Judge  of  the 
Above-entitled  Court : 

The  answer  of  the  Coast  Shipping  Company,  a  cor- 
poration duly  organized  under  and  by  virtue  of  the 
laws  of  the  State  of  California,  and  having  its  prin- 
cipal place  of  business  in  the  City  and  County  of 
Ban  Francisco,  State  of  California,  intervening  for 
its  interest  in  the  schooner  "Oceania  Vance,"  to  the 
libel  of  the  Puget  Sound  Tug-boat  Company,  a  cor- 
poration, answers  and  alleges  as  follows : 

I. 

That  this  respondent  is  ignorant  of  the  matters 
contained  in  the  first  article  of  the  said  libel,  and  as 
to  the  matters  contained  therein  it  has  no  know^ledge, 
personal  or  otherwise,  but  on  information  and  belief 
it  avers  that  the  same  are,  in  a  great  part,  falsely 
alleged,  and  that  the  truth  is  otherwise. 

II. 

That  this  respondent  is  ignorant  of  the  matters 
contained  in  the  third  article  of  the  said  libel,  as  to 
the  said  tug  [25]  "Sea  Lion"  proceeding  on 
her  regular  and  usual  course  from  said  Waldron 
Island  toward  the  Straits  of  Juan  de  Fuca,  and  has 
no  personal  knowledge  thereof,  but  on  information 
and  belief  it  avers  that  the  same  is  in  a  great  part 
falsely  alleged  and  that  the  truth  is  otherwise. 

III. 

That  on  the  morning  of  the  said  9th  day  of  June, 
1909,  the  said  schooner  "Oceania  Vance"  was  pro- 
ceeding up  the  Straits  of  San  Juan  de  Fuca  in  bal- 
last under  sail ;  that  at  said  time  she  w^as  properly 
manned  and  equipped,  and  had  a  full  complement  of 
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officers  and  seamen  aboard,  and  the  vessel  was  run- 
ning before  the  wind  and  steering  straight  course  for 
Point  Wilson;  that  at  said  time  the  said  "Oceania 
Vance"  was  making  about  five  and  one-half  knots 
an  hour;  that  about  6:40  o'clock  A.  M.  of  said  9th 
day  of  June,  1909,  the  weather  being  thick  and  foggy, 
and  a  strong  wind  blowing  up  the  Straits  of  said 
Juan  de  Fuca,  it  was  difficult  to  navigate  the  said 
schooner  "Oceania  Vance,"  and  the  mechanical  fog- 
horn of  the  said  "Oceania  Vance"  was  being  blown 
at  the  intervals  required  by  law,  suddenly  the  loom 

of  a   vessel   was   seen   about points   on   the 

schooner's  port-bow,  and  almost  immediately  after- 
wards there  came  in  sight  the  tug  "Sea  Lion,"  sail- 
ing free  on  a  course   of   about and   moving 

through  the  water  at  the  rate  of  about  seven  knots. 
That  immediately  thereafter  the  schooner  endeav- 
ored to  steer  so  as  to  get  out  of  the  way  of  the  said 
"Sea  Lion";  that  the  said  "Sea  Lion"  first  reversed 
its  engines  and  then  started  to  go  ahead  again  and 
that  the  said  tug  "Sea  Lion"  thereupon  ran  into, 
collided  with  and  struck  the  said  "Oceania  Vance" 
in  the  stern  about  the  thirteen  foot  mark.  That  the 
said  "Oceania  Vance"  at  said  time  was  steering  a 
straight  course  for  Point  Wilson,  and  had  sounded 
fog-signals  for  a  long  time  prior  thereto,  and  in 
every  way  complied  with  the  rules  of  the  road; 
[26]  that  when  the  said  "Oceania  Vance"  and  its 
officers  heard  the  whistle  of  the  said  tug  "Sea  Lion" 
they  did  their  utmost  to  steer  clear  of  anything  com- 
ing near  it,  and  had  swung  quite  a  little  bit,  when 
the  said  "Sea  Lion"  crashed  into  the  said  "Oceania 
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Vance."  That  the  said  schooner  ''Oceania  Vance" 
was  proceeding  on  her  usual  and  regular  course,  and 
that  the  said  tug  "Sea  Lion"  was  proceeding  at  an 
unlawful  and  immoderate  rate  of  speed  for  a  steam 
vessel  in  such  thick  and  foggy  weather  as  then  pre- 
vailed. That  the  said  collision  was  in  no  wise 
caused  by  any  fault  or  negligence  on  the  part  of  the 
said  schooner  "Oceania  Vance"  or  any  of  her  offi- 
cers or  crew,  and  was  caused  entirely  by  the  fault 
and  negligence  and  carelessness  of  the  said  tug  "Sea 
Lion,"  her  officers  and  crew. 

IV. 

That  the  said  collision  was  caused  solely  by  the 
said  tug  "Sea  Lion"  starting  her  engines  and  going 
ahead  after  having  stopped  the  same.  That  had  the 
said  tug  "Sea  Lion"  stopped  her  engines  and  then 
backed,  there  would  have  been  no  collision  and  that 
said  collision  was  caused  solely  because  the  officers 
of  the  said  tug  "Sea  Lion"  so  carelessly  and  negli- 
gently operate'd  the  said  "Sea  Lion"  and  her  engines 
that  it  was  impossible  for  the  said  "Oceania  Vance," 
her  officers  and  crew,  to  avoid  being  struck  by  the 
said  tug  ' '  Sea  Lion, ' '  and  that  said  collision  and  the 
damages  resulting  therefrom  was  caused  solely  by 
the  fault  and  negligence  of  the  said  tug  "Sea  Lion," 
her  officers  and  crew. 

V. 

That  by  reason  of  the  said  carelessness  and  negli- 
gence of  the  said  tug  "Sea  Lion,"  her  officers  and 
crew,  the  said  schooner  "Oceania  Vance"  sustained 
damages  to  a  large  amount,  to  wit,  to  the  amount  of 
$500.00  and  upwards. 
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VI. 

That  said  accident  was  occasioned  by  negligence 
and  want  of  care  in  the  master,  officers  and  crew  of 
the  said  tug  **Sea  [27]  Lion"  in  first  stopping 
said  tug  ''Sea  Lion"  and  then  going  ahead,  and  thus 
crashing  into  the  said  schooner  "Oceania  Vance." 

VII. 
That  all  and  singular  the  premises  are  true. 
WHEREFORE,  the  respondent  prays  that  this 
Honorable  Court  would  be  pleased  to  pronounce 
against  the  libel  aforesaid,  and  to  condemn  the  libel- 
lant  in  costs,  and  otherwise  law  and  justice  to  admin- 
ister in  the  premises. 

TRUMBULL  &  TRUxMBULL, 
Proctors  for  Respondent.     [28] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

Joseph  A.  Oliver,  being  duly  sworn,  deposes  and 
says : 

That  he  is  an  officer,  to  wit,  the  President  and 
Manager  of  the  Coast  Shipping  Company,  intervenor 
above  named.  That  he  has  read  the  above  and  fore- 
going answer,  and  knows  the  contents  thereof,  and 
that  the  same  is  true  of  his  own  knowledge  except  as 
to  the  matters  therein  stated  on  information  and  be- 
lief, and  that  as  to  those  matters  that  he  believes  it 

to  be  true. 

JOSEPH  A.  OLIVER. 
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Subscribed  and  sworn  to  before  me  this  19th  day 
of  February,  1910. 

[Seal]  FLORA  HALL, 

Notary  Public,  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

Copy  of  the  within  Answer  received  and  service 
acknowledged  this  17th  day  of  March,  1910. 
HUGHES,  McMICKEN,  DOVELL  &  RAMSEY, 

Proctors  for  Libelant. 

[Indorsed] :  Answer.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Mar.  28,  1910. 
R.  M.  Hopkins,  Clerk.     [29] 


In  the  United  States  District  Court  for  the  Western 
District  of  Washington^  Northern  Division. 

No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 
vs. 

The  Schooner  "OCEANIA  VANCE,"  etc., 

Respondents. 

Order  of  Reference. 

Now,  on  this  7th  day  of  April,  1910,  the  motion  of 
Hughes,  McMicken,  Dovell  &  Ramsey,  Proctors  for 
libelant,  for  an  order  of  reference  in  the  above-en- 
titled cause  coming  on  to  be  heard,  and  it  appearing 
to  the  Court  that  issue  in  the  above  cause  has  been 
heretofore  duly  and  regularly  joined; 

It  is  hereby  ORDERED  that  the  above-entitled 
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cause  be  and  the  same  here})y  is  referred  to  A.  C. 
Bowman,    Esquire,    Commissioner,  to  take  and  re- 
port to  the  Court  the  testimony  of  the  respective  par- 
ties to  said  cause  with  all  convenient  speed. 
Dated  this  7th  day  of  April,  1910. 

C.  H.  HANFORD, 

Judge. 
O.  K.— TRUMBULL  &  TRUMBULL. 

[Indorsed] :  Order.  Filed  in  the  U.  S.  District 
Court,  Western  District  of  Washington,  Apr.  7, 1910. 
R.  M.  Hopkins,  Clerk.     [30] 


In  the  District  Court  of  the  United  States  for  the 

Western    District    of    Washington,    Northern 

Division. 

No.  4046. 

PUGET  SOUND  TUG-BOAT  CO., 

Libelant, 

vs. 

Schooner  ''OCEANIA  VANCE," 

Respondent. 

Order  [Continuing  Cause  for  Term]. 

Now,  on  this  day  upon  the  consideration  of  the  Call 
Calendar  for  the  May,  1913,  temi  of  court,  neither 
party  answering  hereto,  upon  the  Court's  own  mo- 
tion pursuant  to  Rule  48,  said  cause  is  continued  for 
the  term.     FIRST  CALL. 

Dated  May  6,  1913. 

General  Order  Book  4,  page  128.     [31] 
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[Transcript  of  Testimony.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  4046. 
PUGET  SOUND  TUG-BOAT  COMPANY, 

Libelant, 
vs. 

The  Schooner  "OCEANIA  VANCE,"  etc.. 

Respondent, 
COAST  SHIPPING  COMPANY, 

Claimant. 

To  the  Honorable  Judges  of  the  Above-entitled 
Court: 
Pursuant  to  the  order  of  reference  herein,  I  pro- 
ceeded with  the  hearing  of  proofs  in  this  cause,  the 
libelant  appearing  by  Mr.  Rupp,  of  Hughes,  Mc- 
Micken,  Dovell  &  Ramsey,  and  the  claimant  appear- 
ing by  Mr.  Trumbull,  one  of  the  proctors  for  the 
claimant.  And  on  this  10th  day  of  April,  1911,  the 
libelant  proceeded  with  its  testimony  as  follows: 

Libelant's  Testimony. 

[Testimony  of  Capt.  L.  B.  Lovejoy,  for  Libelant.] 

Capt.  L.  B.  LOVEJOY,  a  witness  produced  on  be- 
half of  the  libelant,  being  duly  sworn,  testified  as 
follows : 

Q.   (Mr.  RUPP.)     Your  name  is  L.  B.  Lovejoy. 

A.  Yes,  sir. 

Q.  You  were  master  of  the  tug  "Sea  Lion"  at  the 
time  of  the  collision  between  the  "Oceania  Vance'* 
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(Testimony  of  Capt.  L.  B.  Love  joy.) 
and  the  "Sea  Lion,"  at  which  time  the  "Sea  Lion" 
was  sunk  somewhere  near  Race  Rocks? 

A.  Yes,  sir. 

Q.  How  long  had  you  been  master  of  the  "Sea 
Lion"  at  that  time?     [32] 

A.  Since  April  15th. 

Q.  How  long-  had  you  been  a  master  at  that  time, 
how  long  had  you  had  a  license  ? 

A.  Since  January,  1898. 

Q.  How  long  had  j^ou  been  in  the  employ  of  the 
Puget  Sound  Tug-boat  Company  in  the  capacity  of 
master?        A.  About  nearly  nine  years. 

Q.  As  such  master  you  had  had  charge  of  various 
tugs  for  the  same  tug-boat  company  ?        A.  Yes,  sir. 

Q.  You  remained  in  the  employ  of  the  Puget 
Sound  Tug-boat  Company  sometime  after  this,  did 
you?        A.  Yes,  sir. 

Q.  About  how  long? 

A.  Until  the  first  of  December. 

Q.  Since  that  time  you  have  been  master  of  the 
steamer  "Fairhaven"?        A.  Yes,  sir. 

Q.  Plying  on  the  waters  of  Puget  Sound? 

A.  Yes,  sir. 

(Q.  Between  wiiat  place  ? 

A.  Seattle  and  La  Conner. 

Q.  Yh3u  were  familiar,  were  you,  with  the  w^aters 
from  Waldron  Island  out  to  Flattery,  at  that  time? 

A.  Yes,  sir. 

Q.  And  had  been  for  sometime  ?        A.  Yes,  sir. 

Q.  What  crew  did  you  have  on  the  "Sea  Lion"  at 
th«  tim€  of  the  collision? 
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A.  Ten  men  all  told.     [33] 

Q.  And  consisted  of  what? 

A.  Captain  and  mate,  chief  and  assistant  engi- 
neer, two  sailors,  three  firemen  and  cook. 

Q.  Where  were  you  bound  from  at  the  tim'e  of  the 
collision  ? 

A.  From  Waldron  Island  to  Gray's  Harbor. 

Q.  Did  you  have  a  tow  that  night. 

A.  Yes,  we  had  a  tow,  the  barge  "Charger"  in  tow. 

Q.  This  is  how  large  a  barge,  if  you  know  ? 

A.  She  has  a  carrying  capacity  of  1700  tons  of 
rock  at  the  time. 

Q.  You  were  carrying  rock  from  Waldron  Island 
down  to  Gray's  Harbor  for  the  purpose  of  the  jetty 
at  Gray 's  Harbor  ?        A.  Yes,  sir. 

Q.  Where  were  you  anchored  at  Waldron  Island  ? 

A.  Cowlitz  Bay. 

Q.  What  time  did  you  leave  Cowlitij  Bay  ? 

A.  I  think  about  midnight. 

Q.  On  the  night  before  the  collision  ? 

A.  Yes,  sir. 

Q.  Were  you  on  deck  at  the  time  you  left  Wal- 
dron Island?        A.  Yes,  sir. 

Q.  When  did  you  turn  in? 

A.  I  went  to  bed  when  we  were  off  Tura  Point  on 
Btuart  Island. 

Q.  What  time? 

A.  About  25  minutes  after  one. 

Q.  At  that  time  was  there  any  fog  ?        A.  No,  sir. 

Q.  Now,  will  you  describe  the  relative  position  of 
your  berth     [34]     and  the  wheel-house? 
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A.  Well,  my  berth  came  right  up  against  the  bulk- 
head of  the  wheel-house,  the  aft  end  of  the  wheel- 
house.  The  wheel-house  and  the  Texas  were  all  one 
house,  on  a  level. 

Q.  Easy  to  get  from  your  berth  into  the  wheel- 
house?        A.  Yes,  sir. 

Q.  Now,  when  you  left  Waldron  Island,  you  were 
proceeding  under  a  slow  bell  ? 

A.  We  were  until  they  got  the  anchor  up. 

Q.  And  that  would  take  how  long? 

A.  Sometimes  it  takes  an  hour.  I  do  not  just 
remember  in  this  case  how  long  it  did  take. 

Q.  Then  after  that  you  proceeded  under  full 
speed?        A.  Full  speed. 

Q.  Did  you  pass  Discovery  Island  ? 

A.  Yes,  sir. 

Q.  About  what  time? 

A.  Well,  I  forget  just  exactly  the  time  we  jDassed 
Discovery  Island,  for  I  was  in  bed.  Right  off  Dis- 
covery Island  the  mate  started  to  blow  the  fog-whis- 
tle, one  long  and  two  short.  I  woke  up  and  as  soon 
as  he  blew  the  whistle  asked  him  if  it  was  getting 
thick,  and  he  said  yes,  and  they  had  a  fog-signal  on 
Discovery  Island  and  they  started  that  up. 

Q.  About  four  o'clock?        A.  About  four  o'clock. 

Q.  Did  you  afterwards  hear  the  Trial  Island 
whistle?        A.  Yes,  sir. 

Q.  Your  fog- whistle  was  still  blowing  at  that  time  ? 
[35]         A.  Yes,  sir. 

Q.  That  kept  up  until  the  time  of  the  collision,  did 
it?        A.  Yes,  sir. 
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Q.  About  how  often  did  that  fog- whistle  blow  ? 

A.  Oh,  about  every  minute  or  minute  and  a  half. 

Q.  Well,  what  kind  of  a  whistle  did  you  have  ? 

A.  Had  a  very  deep,  coarse  whistle. 

iQ.  Now,  when  did  you  first  hear  the  horn,  if  you 
heard  any,  of  the  "Oceania  Vance"? 

A.  Why,  about  I  should  judge  a  minute  and  a  half 
or  two  minutes  before  the  collision;  possibly  a  min- 
ute and  a  half. 

Q.  What  time  in  the  morning  was  that? 

A.  That  was  about  6:30,  6:35  or  6:40. 

Q.  Was  it  broad  daylight  1        A.  Yes,  sir. 

Q.  How  was  the  fog  at  that  time  ? 

A.  It  w^as — well,  it  would  clear  up  a  little  bit  and 
then  come  in  very  thick. 

Q.  What  was  the  sea  ? 

A.  The  sea  was  moderate. 

Q.  How  much  wind  was  blowing  1 

A.  I  should  judge  it  was  about  a  15  or  20  mile 
breeze. 

Q.  What  was  its  direction? 

A.  About  southwest. 

Q.  What  course  were  you  heading  at  that  time  ? 

A.  About  southwest  three-quarters  south. 

Q.  That  was  the  sam-e  course  that  you  had  been  on 
since  you  passed  Discovery  Island? 

A.  Yes,  sir.     [36] 

Q.  When  you  first  heard  the  signal  of  the  "Oceania 
Vance"  what  did  you  do? 

A.  Why  the  mate  spoke  to  me,  he  said  there  was  a 
sailing  vessel,  the  "Oceania  Vance,"   blew   three 
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whistles  on  a  hand  horn,  and  three  whistles  indicate 
that  the  vessel  has  the  wind  abaft  the  beam,  and  also 
three  whistles,  a  long  and  two  short  whistles  is  a 
signal  allowed  by  a  barge  or  sailing  vessel  being 
towed  by  a  tug,  they  can  make  that  to  show  that  they 
are  being  towed.  I  heard  the  whistle  so  plainly,  and 
the  mate  said  there  was  a  vessel  ahead  on  the  star- 
board bow,  and  I  said,  "Are  you  sure  it  is  not  the 
barge  starting  to  blow?"  and  he  says,  "No,  I  am 
quite  certain  it  is  ahead;  it  sounded  quite  loud,"  and 
he  answered  the  whistle  right  away  and  almost  im- 
mediately she  blew  another  whistle,  and  then  I  was 
satisfied  she  was  right  ahead  on  the  starboard  bow, 
and  I  got  into  the  pilot-house,  and  the  mate  stopped 
her  and  started  to  back,  and  when  I  got  into  the  pilot- 
house the  bow  of  the  vessel  was  coming  out  of  the 
fog  ahead  and  heading  directly  for  us. 

Q.  How  far  could  you  see  in  that  fog? 

A.  I  estimated  the  schooner  was  probably  200  feet 
away  from  us,  175  or  200  feet,  as  near  as  I  could 
judge. 

■Q.  Now,  when  you  first  saw  the  schooner,  all  you 
could  see  was  the  bow? 

A,  I  could  see  the  bow  and  the  headsails. 

Q.  And  the  barge  was  how  far  behind  the  "Sea 
Lion,"  how  much  chain  did  you  have  out? 

A.  We  had  150  fathoms  of  manila  rope,  and  about 
48  fathoms  of  wire.     [37] 

Q.  The  wire  was  fastened  to  the  chain  on  the 
barge  ? 

A.  The  chain  was  just  clear  of  the  hawse-pipe. 
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Q.  You  could  not  see  the  barge  at  this  time? 

A.  No,  sir. 

Q.  Well,  did  you  notice  how  many  sails  the 
^'Oceania  Vance"  had  up  at  that  time? 

A.  She  had  all  her  lower  sails  and  the  mizzen  gaff- 
topsail. 

Q.  Were  they  all  full  and  drawing? 

A.  They  certainly  were. 

Q.  When  you  say  the  mate  backed  the  "Sea  Lion" 
immediately?        A.  Yes,  sir. 

Q.  Did  she  then  start  forward  again  or  continue 
backing  until  the  time  of  the  collision? 

A.  Well,  when  I  got  in  the  pilot-house  and  he  said 
she  was  backing,  I  looked  over  the  side  and  she  still 
had  her  headway  on  her  going  through  the  water 
although  the  engines  were  reversed,  and  the  "Sea 
Lion"  was  a  vessel  that  when  she  backed  she  would 
throw  her  stern  right  around  to  port,  she  would  back 
right  in  line  with  the  way  the  vessel  was  coming,  and 
I  was  afraid  that  the  hawser  might  wind  up  in  the 
wheel,  so  I  decided  I  could  clear  the  vessel  by  going 
ahead  full  speed,  and  I  immediately  hooked  her  on 
full  speed  ahead,  and  I  motioned  to  the  man  on  the 
lookout  of  the  schooner  to  put  his  wheel  over  to  clear 
us,  and  we  were  very  full  of  coal  and  she  picked  up 
her  headway  very  slowly. 

Q.  About  how  much  headway  did  she  have  on  at 
that  time?        A.    The  "8ea  Lion." 

Q.  Yes. 

A.  At  the  time  of  the  collision.     [38] 

Q.  Yes,  sir. 
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A.  I  should  judge  she  was  going  about  two  or 
three  miles  an  hour. 

Q.  Was  the  towing  hawser  slack  or  taut? 

A.  It  was  slack. 

Q.  Well,  what  angle  did  the  ''Oceania  Vance"  hit 
the  '  *  Sea  Lion  V        A.  Nearly  right  angles. 

Q.  Do  you  know  how  much  of  a  hole  it  made  in  the 
"Sea  Lion"? 

A.  Why,  she  opened  her  up  between  the  frames,  I 
should  judge  a  hole  was  about  that  way  (Indicating 
about  18  inches). 

Q.  That  would  be  about  a  foot  and  a  half  or  so? 

A.  Yes,  sir. 

Q.  That  is  you  mean  in  length? 

A.  No,  I  mean  in  width.  I  don't  know  how  far 
down  she  cut. 

Q.  Was  there  anything  that  you  could  have  done 
to  have  saved  the  "Sea  Lion"?        A.  No,  sir. 

Q.  Could  you  have  got  your  pumps  to  working 
and  pumped  her  out? 

A.  No,  the  pumps  would  not  take  care  of  it. 

Q.  How  long  did  you  remain  on  the  "Sea  Lion" 
after  the  "Oceania  Vance"  struck  her? 

A.  Well,  I  should  judge  about  a  minute. 

Q.  Did  you  get  your  boats  out? 

A.  No.  When  the  "Oceania  Vance"  came  in  on 
us  her  headgear  raked  right  over  the  aft  end  of  the 
house,  taking  the  [39]  mast,  bell-pulls,  davits  and 
the  boats  out,  knocking  one  boat  off  the  top  of  the 
house,  and  the  davit. 

Q.  You  got  on  the  schooner  how? 
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A.  Climbed  up  over  her  headgear. 
Q.  How  many  tons  of  coal  did  the  "Sea  Lion'^ 
have  on  at  that  time?        A.  About  155. 
Q.  Full  bunkers  had  she?        A.  Yes,  sir. 
Q.  And  water?        A.  Yes. 
Q.  The  water-tank  was  aft?        A.  Yes,  sir. 
Q.  You  got  fuel  and  water  where? 
A.  Ladysmith,  British  Columbia. 
Q.  Now,  how  was  the  fog  at  the  time  of  the  colli- 
sion, very  thick? 

A.  Yes,  at  that  time  it  was  very  thick. 
Q.  And  the  wind  you  say  was  about  15  or  20  miles 
an  hour?        A.  Yes,  sir. 

Q.  What  direction  was  the  wind  blowing? 
A.  About  southwest. 
Q.  From  the  southwest?        A.  Yes,  sir. 
Q.  When    the    mate    heard    the    whistle    of   the 
"Oceania  Vance"  what  did  he  do  port  or  starboard 
his  wheel  ? 

A.  After  he  heard  the  second  whistle  he  put  his 
wheel  hard  a  starboard. 
Q.  Did  the  tug  swing  any? 

A.  8he  swung  some,  probably  two  or  three  points; 
two  [40]  points  maybe,  she  was  very  slow  an- 
swering her  helm. 

Q.  Do  you  know  how  many  fathoms  of  water  there 
were  at  the  place  where  the  collision  occurred? 
A.  72  fathoms. 

Q.  How  did  you  ascertain  that  ? 
A.  By  sounding. 
Q.  When?  ; 
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A.  After  we  had  gone  back  and  picked  up  the 
barge.  The  barge  was  still  attached  to  the  ''Sea 
Lion,"  and  we  sounded  to  see  how^  deep  the  tug  was 
down. 

Q.  The  "Sea  Lion"  acted  as  an  anchor  for  the 
barge?        A.  Yes,  sir. 

Q.  You  went  back  the  following  day  and  took  the 
barge?        A.  Yes,  sir. 

Q.  Do  you  know^  how  long  the  "Sea  Lion"  re- 
mained afloat  after  the  collision? 

A.  I  should  judge  about  three  minutes. 

Q.  Do  you  know  how  long  the  "Sea  Lion"  was? 

A.  About  107  feet  between  perpendiculars. 

Q.  What  was  her  beam?        A.  22  feet,  I  think. 

Q.  How  much  did  she  draw^?        A.  14  feet. 

Q.  Do  you  know  how  much  water  there  was  in  the 
tug  immediately  after  the  collision? 

A.  The  forecastle  was  right  aft  on  the  "Sea 
Lion,"  aft  of  the  engine-room  below  the  main  deck, 
and  when  the  "Oceania  Vance"  struck  us,  she  struck 
us  just  aft  of  the  house,  and  the  fireman  was  asleep 
in  his  bunk,  and  w^hen  he  stepped  out  on  the  floor 
he  was  up  to  his  ankles  in  [41]  the  w^ater.  When 
we  left  the  "Sea  Lion"  the  w^ater  was  up  over  the 
bottom  bunks  in  the  forecastle. 

Q.  How  long  did  the  "Oceania  Vance"  remain  in 
the  neighborhood  where  the  collision  occurred  before 
she  went  on  her  course  again? 

A.  Why,  we  filled  away — she  stuck  in  the  hole  for 
about  a  minute,  I  presume,  and  the  sails  forcing  the 
"Sea  Lion"  around,  and  the  minute  she  got  her 


Puget  Sound  Tug-Boat  Comj)any.  41 

(Testimony  of  Capt.  L.  B.  Lovejoy.) 
heard  into  the  wind  the  sails  broke  aback  and  she  got 
out  of  the  hole,  and  we  filled  away  until  we  got  head- 
way enough  on  her  to  come  about,  we  came  back  to 
the  barge  and  the  "Sea  Lion,"  and  I  should  judge 
it  probably  took  us  15  minutes  to  get  back  in  the 
vicinity  of  the  barge;  w^e  came  in  to  the  windward  of 
the  barge  and  we  told  the  men  on  the  barge  to  keep 
hold  of  the  "8ea  Lion's"  hawser  until  we  came  back 
to  relieve  him,  and  I  should  judge  it  took  us  thirty 
or  forty  minutes. 

Q.  Then  the  schooner  proceeded  upon  what 
course'?        A'.  About  east  by  north. 

Q.  That  would  enable  her  to  pass  Dungeness  light  f 

A.  Yes,  sir. 

Q.  Now,  how^  was  the  wind  after  the  schooner  pro- 
ceeded on  her  course,  with  reference  to  the  wind  just 
prior  to  the  collision? 

A.  Well,  the  wind  moderated  right  along,  gradu- 
ally. 

Q.  How  fast  did  the  "Oceania  Vance"  proceed 
after  she  proceeded  on  her  course  to  Dungeness  ? 

A.  Well,  I  took  the  log,  I  guess  it  was  about  15  or 
20  minutes  after  we  squared  away  on  our  course  to 
Dungeness,  for  the  first  half  hour  on  our  run  on  the 
[42]  square-away,  she  ran  about  three  and  a  half 
knots,  on  the  patent  log. 

Q.  She  had  a  patent  log?        A.  Yes,  sir. 

Q.  The  wind  was  not  as  fresh  as  it  was  just  prior 
to  the  collision? 

A.  No,  it  was  gradually  dying  out.     Died  down 
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until  after  we  passed  Dungeness  we  were  practically 

becalmed. 

Q.  Did  you  say  on  what  course  the  schooner  was 
proceeding  prior  to  the  collision? 

A.  Just  about  the  same  course  as  we  did  after- 
wards. 

Q.  Do  you  know  whether  she  had   been  tacking 
back  and  forward  in  the  straits  during  the  night? 

A.  Yes,  she  had. 

Q.  Do  you  know  how  long  before  the  collision  she 
had  wore  ship  ? 

A.  About  twenty  minutes,  they  told  me. 

Mr.  TRUMBULL.— I  object  to  what  they  told  you. 

Q.  l>o  told  you  that? 

Mr.  TRUMBULL.— I  object  on  the  ground  that 
it  is  hearsa}^ 

Q.  Who  told  you? 

A.  Why,  the  captain  and  the  mate  both. 

Q.  You  were  just  dressed  in  your  pajamas  at  the 
time  of  the  collision?        A.  Yes,  sir. 

Q.  Was  there  any  of  the  rest  of  the  crew  asleep, 
if  you  know? 

A.  No,  nobody  asleep  at  the  time.  Some  of  them 
were  in  bed  but  they  had  not  gone  to  sleep. 

Q.  But  it  took  you  practically  no  time  to  go  from 
your  [43]  berth  into  the  wheel-house  after  you 
heard  the  signal?        A.  No,  sir. 

Q.  Who  else  was  there,  anyone  else  on  watch  with 
the  mate  at  the  time  and  shortly  prior  to  the  colli- 
sion?       A.  Yes,  sir. 

Q.  Do  you  know  where  he  is?        A.  No,  I  do  not. 
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Q.  How  long  had  it  been  daylight  at  the  time,  if 
you  know? 

A.  Well,  it  was  the  9th  day  of  June  it  happened, 
and  on  the  22d  of  June  it  is  the  longest  day  of  the 
year.  I  suppose  it  had  been  daylight  something 
like  three  hours. 

Q.  How  fast  was  the  tug-boat  going  prior  to  the 
collision?        A.  About  four  knots. 

Q.  How  many  pounds  of  steam? 

A.  Carried  about  65  pounds  of  steam. 

Q.  How  much  were  you  allowed  to  carry? 

A.  I  could  not  say  as  to  that,  but  I  think  it  was 
80  or  90  pounds  she  was  allowed. 

Q.  You  had  a  long  hawser  with  a  large  barge  with 
a  heavy  load?        A.  Yes,  sir. 

Q.  And  you  were  unable  to  make  any  great  amount 
of  speed?        A.  Yes. 

Q.  Were  the  pilot-house  windows  open  or  closed? 

A.  Open. 

Q.  What  time  was  it  when  you  were  abreast  of 
Dungeness,  if  j^ou  remember? 

A.  Well,  I  could  not  say.  I  think  we  got  into  Port 
Townsend  about  four  o'clock  in  the  afternoon.     [44] 

Q.  Was  there  anything  that  you  could  have  done 
after  you  saw  the  "Oceania  Vance,"  to  have  averted 
the  collision? 

Mr.  TRUMBULL.— I  wish  to  object  to  that,  it 
calls  for  a  conclusion  of  the  witness  and  not  for  any 
fact. 

A.  Why,  I  do  not  think  there  was  anything  that 
we  could  have  done  that  we  did  not  do.    If  we  could 
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have  got  12  feet  forward,  if  we  had  got  12  feet  fur- 
ther ahead,  the  "Oceania  Vance"  would  have  struck 
us  in  the  water-tank  and  the  tug  would  not  have 
sunk.     They  missed  it  by  about  12  feet. 

Q.  Where  was  the  place  where  the  collision  took 
place  with  reference  to  some  known  object? 

A.  It  was  about  four  miles  east  of  Race  Rocks. 

Q.  Directly  east? 

A.  Well,  I  think  a  little  to  the  north  of  east,  if  I 
remember  correctly.  I  know  at  the  time  we  took 
cross-bearings  at  the  place  where  the  "Sea  Lion" 
sank. 

Q.  Is  this  place  where  the  collision  happened  a 
place  that  is  frequented  by  ships,  is  it  in  the  regular 
course  of  ships? 

A.  Not  for  ships  bound  for  Port  Townsend. 

Q.  Not  for  ships  bound  for  Port  Townsend  but 
ships  do  pass. 

A.  A  sailing  vessel  in  that  position  we  would  natu- 
rally suppose  she  was  bound  for  Royal  Roads.  He 
was  on  the  other  track  headed  for  Dungeness. 

Q.  But  that  is  a  place  where  ships  pass  frequently, 
is  it? 

A.  Very  seldom  sailing  vessels  are  in  that  locality. 

Q.  Yes,  but  there  are  ships  passing  frequently  this 
point.  That  is  the  regular  course  of  ships  around 
there?        A.  Yes,  sir.     [45] 

Q.  But  you  would  not  expect  to  see  sailing  ships 
bound  on  that  course,  but  there  is  plenty  of  shipping 
in  there? 

A.  There  are  plenty  of  steamers.    It  is  pretty  near 
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the  route  for  Victoria,  steamers  passing  into  that 
port. 

Q.  This  is  a  correct  chart,  is  it,  of  the  straits  be- 
tween Waldron  Island  and  Flattery?        A.  Yes,  sir. 

Q.  Now,  will  you  indicate  on  this  map  about  where 
you  were  at  the  time  of  the  collision? 

A.  Here  is  Discovery  Island,  and  right  across  from 
Discovery  Island  would  take  us  right  out  about  here. 

Q.  Will  you  mark  about  where  you  were  coming 
before  you  changed  your  course? 

A.  Coming  to  about  here.  On  this  course  we 
would  get  Race  Rocks  sounding  abeam  and  then  we 
would  change  our  course. 

Q.  That  point  there?        A.  Yes,  sir. 

Q.  Which  we  will  mark  "A."        A.  Yes,  sir. 

Q.  Now,  about  where  did  the  collision  take  place? 

A.  The  collision  took  place  about  here. 

Q.  We  will  mark  that  point  about  here  then  "B." 
About  how  far  away  were  you  from  Discovery  Island 
when  you  passed  it? 

A.  We  passed  Discovery  Island  about  a  mile  and 
a  half  according  to  the  mate  '&  report. 

Q.  Somewhere  about  there.        A.  Yes,  sir.     [46] 

Q.  Which  we  will  mark  as  "C." 

A.  Passing  a  point  in  the  fog,  we  take  what  we  call 
a  four-point  bearing,  and  when  we  get  four  points 
on  our  bow  we  take  the  fog-horn,  you  understand 
four  points  on  the  bow,  and  then  we  know  how  fast 
we  are  going,  and  the  time  that  it  takes  to  get  it  four 
points  on  the  beam,  and  that  is  the  way  we  estimate 
our  distance  in  a  fog  like  that. 
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Q.  Then  your  course  from  the  time  you  passed 
Discovery  Island  would  be  approximately  a  straight 
line  between  two  points  "B"  and  "C"? 

A.  Yes,  sir. 

Q.  Indicated  by  this  line  drawn  on  the  chart  be- 
tween these  two  points?        A.  Yes,  sir. 

Q.  This  is  Royal  Roads  anchorage  here. 

A.  Yes,  sir. 

Q.  And  you  thought  a  schooner  headed  off  there 
should  come  out  of  Royal  Roads  or  for  Victoria,  or 
what? 

A.  I  thought  she  was  probably  a  sailing  vessel 
bound  out  of  Royal  Roads.  The  schooner's  position 
was  something  like  this. 

Q.  And  you  met  at  this  point  at  right  angles? 

A.  Yes,  that  is  a  natural  supposition  to  meet  a 
sailing  vessel  in  a  southwest  wind  blowing  three 
whistles  that  she  had  the  wind  abaft  her  beam,  she 
would  be  heading  for  anchorage  in  there  instead  of 
heading  across  here. 

Q.  She  was  heading  this  way  for  what  reason? 

A.  To  get  the  wind  so  that  all  her  sails  would 
draw. 

Q.  In  the  position  she  was  headed  a  strong  wind 
was  blowing  [47]  that  would  cause  all  her  sails  to 
draw.        A.  Yes,  sir. 

Q.  And  they  were  drawing  at  the  time  of  the  col- 
lision ?    A.  Yes,  sir. 

Q.  And  her  course  was  past  Dungeness  point  down 
here?        A.  Yes,  sir. 

Q.  And  she  sailed  straight  across  for  there  after 
the  collision  ? 
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A.  Yes,  we  passed  Dungeness  quite  a  ways  off. 

Q.  Do  you  know  on  what  course  the  "Oceania 
Vance"  had  proceeded  prior  to  the  time  she  wore 
ship  shortly  before  the  collision  ? 

A.  Well,  I  only  know  from  the  remarks  of  the 
captain  and  mate. 

Q.  What  were  they  ? 

Mr.  TRUMBULL.— I  object  as  hearsay. 

A.  He  said  they  wore  ship  on  the  American  shore, 
I  do  not  recollect  the  exact  time,  and  he  stood  in  and 
heard  the  horn  on  Eace  Rocks,  and  stood  in  over 
there  to  the  northward,  and  then  when  they  were 
pretty  sure  of  their  position,  they  wore  ship  and 
headed  for  Dungeness. 

Q.  Did  they  say  at  what  point  on  the  American 
shore  they  had  worn  ship  ? 

A.  He  did  not  say  the  American  shore,  he  did  not 
say  exactly  what  point  it  was,  but  to  sail  in  by  Race 
Rocks  and  get  in  the  position  he  was  when  he  wore 
ship  he  must  have  been  in  the  neighborhood  of  Port 
Crescent. 

Q.  Well,  in  order  to  get  into  Port  Crescent  must 
he,  after  passing  Flattery,  did  he  make  a  straight 
course  for  Port  Crescent  or  ware  ship  toward  the 
Canadian  shore  and     [48]     tack? 

A.  According  to  the  talk  they  wore  ship  two  or 
three  times  during  the  night.  The  general  course  af 
sailing  ships  proceeding  up  the  straits  with  a  fair 
wind  is  not  to  make  a  straight  run  for  the  destina- 
tion, but  so  change  their  course  that  all  their  sails 
will  draw,  and  make  a  long  leg  of  it  with  a  fair  wind. 
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Q.  Did  the  wind  remain  in  about  the  same  direc- 
tion throughout  the  night? 

A.  As  to  that  I  could  not  say.     Where  we  were  at 
Waldron  it  was  calm  when  we  left  there,  and  we  did 
not  get  the  wind  until  we  got  to  Discovery  Island. 
Q.  And  that  is  where  you  first  got  the  fog? 
A.  Yes,  sir. 

Q.  And  the  fog  remained  throughout  the  night, 
but  was  it  at  times  thicker  than  other  times'? 
A.  Oh,  yes. 

Q.  And  as  to  the  point  of  collision  you  say  it  was 
pretty  thick  there  ? 

A.  Yes,  sir.     We  had  no  fog  until  we  got  to  Dis- 
covery Island. 

Cross-examination. 
Q.   (Mr.  TEUMBULL.)     Captain,  all  you  know 
about  the  movements  of  the  schooner  during  the 
night  is  what  you  gathered  from  the  conversation  of 
the  captain  and  the  crew  ?        A.  Yes,  sir. 

Q.  You  did  not  see  the  schooner  until  you  got  up 
in  the  morning  ?        A.  No,  sir.     [49] 

Q.  Now,  what  time  was  it  that  you  went  to  bed  that 
night?        A.  1:25,  somewhere  in  that  neighborhood. 
Q.  When  did  you  wake  up  in  the  morning  ? 
A.  When  we  passed  Discovery  Island  the  mate 
started  the  fog-whistles. 

Q.  And  the  blowing  of  the  fog-whistle  woke  you 
up?        A.  Yes,  sir. 

Q.  What  kind  of  whistles  were  they  blowing  at 
that  time  ?        A.  One  long  and  two  short. 

Q.  Does  the  log  show  the  character  of  whistle  you 
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were  blowing?        A.  Whose  log? 

Q.  The  log  of  the  ''Sea  Lion" — that  has  gone 
down,  though. 

A.  The  log  of  the  ''Sea  Lion"  has  gone  with  the 
rest  of  my  effects. 

Q.  How  long  did  you  remain  awake  at  this  time  ? 

A.  Oh,  I  dozed  along,  would  sleep  a  few  minutes 
then  wake. 

Q.  Did  you  look  out  and  see  what  was  the  charac- 
ter of  the  weather  ? 

A.  When  we  first  started  whistling  I  got  up  and 
looked  out  of  the  aft  door  in  my  room,  I  had  a  door 
in  the  aft  end  of  the  room  and  I  could  look  out  and 
see  the  outline  of  the  barge  at  that  time. 

Q.  And  you  were  off  Discovery  ?        A.  Yes,  sir. 

Q.  Well,  when  was  the  next  time  you  woke  up  ? 

A.  I  looked  out  again  when  we  were  off  Trial 
Island. 

Q.  Where  is  Trial  Island? 

A.  Trial  Island  is  right  out  of  Victoria.  Here  it 
is  on  the  chart.     [50] 

Q.  About  how  far  off  Trial  Island  were  you  ? 

A.  I  should  judge  about  two  miles,  a  mile  and  a 
half  or  two  miles. 

Q.  About  what  time  was  that  ? 

A.  Well,  now,  it  is  pretty  hard  for  me  to  say. 

Q.  I  understand  that.         A.  I  could  not  say. 

Q.  Approximately. 

A.  I  should  judge  about  5  o'clock. 

Q.  Then  you  went  back  to  bed  again  r 

A.  Yes,  sir. 
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Q.  Well,  when  you  woke  up  again  where  were  you? 
A.  Well,  I  was  lying  awake  most  of  the  time,  I  was 
resting  as  I  expected  to  have  a  long  watch  ahead  of 
me  after  I  did  get  up. 

Q.  You  dozed  from  time  to  time,  I  suppose  . 
A.  Yes,  sir. 

Q.  A  person  does.     Well,  what  next  called  your 
attention  ? 

A.  Why,  I  was  awake  when  I  first  heard  three 
whistles  on  one  of  these  automatic  hand  horns. 
Q.  You  could  tell  it  was  with  a  hand  horn  ? 
A.  Oh,  yes. 

Q.  Then  what  did  you  do  ? 

A.  The  mate  returned  his  horn  immediately.  I 
had  been  talking  to  him  a  few  minutes  before  he  said 
it  was  a  sailing  vessel  blowing  three  whistles  on  our 
starboard  bow  and  I  suggested  that  it  might  be  the 
barge  we  were  towing  starting  to  blow  three  whistles, 
a  long  and  two  short  whistles  on  the  hand  horn  is 
rather  hard  to  regulate  and  one  is  apt  to  got  one 
longer  than  the  [51]  the  other.  The  first  whistle 
we  heard  sounded  like  it  might  be  a  long  with  the 
two  just  a  trifle  shorter. 
Q.  Well,  what  did  you  do? 

A.  Why,  the  mate  immediately  blew  a  towing 
whistle  again,  and  the  fellow  on  the  vessel  answered 
almost  immediately  with  three  more  whistles,  and 
they  were  very  close.  I  immediately  got  up,  and  the 
mate  he  stopped  the  tug  and  backed. 
Q.  The  mate  did  .  A.  Yes,  sir. 
Q.  How  long  did  he  back?  '. 
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A.  He  backed  from  the  time  he  heard  the  three 
whistles  until  I  got  out  of  bed  and  got  in  the  pilot- 
house, probably  about  10  or  12  seconds,  just  got  her 
to  about  backing  up  when  I  got  in  there. 

Q.  You  did  not  take  time  to  dress  ?        A.  No,  sir. 
Q.  You  ran  in  in  your  pajamas.     Why  did  you 
hurry?        A.  The  whistle  sounded  very  close. 

Q.  By  this  time  you  had  changed  your  mind  about 
it  being  the  barge  ?        A.  Yes,  sir. 

Q.  I  understand  that  the  pilot-house  communicates 
with  your  cabin.  What  did  you  do  when  you  got 
into  the  pilot-house? 

A.  Why,  the  mate  reported  to  me  that  he  was  back- 
ing up  on  her,  and  just  as  I  looked  out  of  the  window 
I  could  see  the  head-gear  and  bow  of  the  schooner 
come  out  of  the  fog,  and  you  could  see  the  white 
water  under  her  bow,  and  she  was  heading  just  about 
for  the  pilot-house,  [52]  and  I  looked  over  the 
side  and  we  were  still  moving  perceptibly  ahead, 
probably  at  a  speed  of  about  a  mile  an  hour. 
Q.  You  had  not  overcome  your  momentum  . 
A.  No.  The  "Sea  Lion"  had  a  habit  when  you 
backed  her  of  swinging  right  around  to  port  very 
abruptly.  She  always  did  that  when  backing  up  and 
I  figured  if  we  kept  backing  she  would  back  right  in 
front  of  the  schooned,  and  by  going  ahead  full  speed 
we  could  possibly  clear  the  vessel  which  I  imme- 
diately signaled  the  engineer  to  do.  I  sent  the  mate 
below  to  watch  the  hawser  to  see  if  it  had  sucked 
down  under  the  stern  when  we  were  backing. 
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Q.  As  a  matter  of  fact  did  the  "Sea  Lion"  swing 
around  to  port? 

A.  She  did  not  swing  but  very  little.  I  could  not 
say  just  how  much,  I  did  not  watch  the  compass,  and 
the  only  way  you  could  tell  would  he  by  watching  the 
compass  and  I  did  not  look  down. 

Q.  You  knew  that  was  a  habit  of  hers?        A.  Yes. 

Q.  And  you  were  afraid  of  it  ?        A.  Yes,  sir. 

Q.  And  that  was  the  reason  you  changed  from 
backing  to  full  speed  ahead  ?        A.  Yes,  sir. 

Q.  You  said  something  about  signaling  to  the  peo- 
ple on  board  the  schooner.        A.  Yes,  sir. 

Q.  What  did  you  do? 

A.  Why,  they  had  a  man  on  the  lookout  on  the 
schooner  and  [53]  I  motioned  for  him  and  hollered 
to  him  to  put  the  wheel  over  and  that  would  give  us 
a  little  more  time  to  get  by  him,  but  as  near  as  I 
could  see  they  made  no  perceptible  change  in  the 
vessel's  course. 

Q.  Do  you  know  whether  or  not  they  put  the  wheel 
over?        A.  I  do  not. 

Q.  But  as  far  as  you  could  judge  from  your  posi- 
tion, she  apparently  did  not  change  her  course  in  any 
perceptible  degree? 

A.  No,  as  I  remember  the  testimony  of  the  United 
States  inspector's  office,  the  captain  testified  that  he 
did  not  put  the  wheel  over,  because  he  thought  it 
would  be  impossible  and  would  make  no  perceptible 
difference  in  the  course  and  there  was  bound  to  be  a 
collision  anyway. 

Q.  That  is  your  recollection  of  what  he  testified 
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at  that  time.        A.  Yes,  sir. 

Q.  Now,  when  you  got  into  the  pilot-house  and  saw 
the  bow  of  the  schooner,  about  how  far  were  the  two 
vessels  apart,  according  to  the  best  of  your  judg- 
ment?       A.  Oh,  I  should  judge  about  200  feet. 

Q.  You  say  that  this  was  a  very  thick  fog. 

A.  Yes,  sir. 

Q.  Now,  do  I  understand  you.  Captain,  to  say  that 
up  in  this  neighborhood,  where  you  have  marked 
here,  is  not  a  course  where  schooners  and  windjam- 
mers and  various  kinds  of  vessels  are  apt  to  be  ? 

A.  Yes.  They  are  apt  to  be  up  that  way,  but  not 
bound  for  Puget  Sound  or  Port  Townsend.  A  ves- 
sel in  that  position  would  naturally  be  assumed  to 
be  bound  for  Royal  Roads.     [54] 

Q.  Did  you  assume  that  this  vessel  was  bound  for 
Royal  Roads  when  you  heard  her  whistle  first? 

A.  The  first  time  I  heard  her  whistle  I  assumed 
that  it  was  the  barge  astern  of  us.  The  second  time 
I  had  no  doubt  about  it,  because  that  time  the  whistle 
was  so  close  aboard. 

Q.  Well,  then,  it  would  not  indicate  that  she  was 
bound  for  Royal  Roads  or  where  bound,  as  far  as 
the  facts  and  circumstances  connected  with  this  case 
are  concerned. 

A.  No.  The  only  difference  it  would  make,  if  she 
had  been  bound  for  Royal  Roads  there  would  have 
been  no  collision. 

Q.  If  she  had  been  headed  another  way  . 

A.  Yes,  sir. 

Q.  This  place  where  you  have  marked  B,  is  that 
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where  the  collision  occurred?        A.  Approximately. 

Q.  And  you  were  headed  for  this  point  A  ? 

A.  Yes,  sir. 

Q.  Where  you  would  have  changed  your  course  ? 

A.  Yes,  sir. 

Q.  Now,  a  schooner  coming  up  the  straits,  even 
with  a  fair  wind,  she,  as  you  stated,  necessarily  tacks  ? 

A.  Not  necessarily.  They  tack  for  the  reason 
they  can  get  more  speed  by  getting  all  their  sails  to 
draw  by  taking  the  wind  from  the  quarter. 

Q.  Of  course,  that  is  the  reason  for  tacking. 

A.  A  schooner  with  a  fair  wind,  if  she  was  pro- 
ceeding in  a  straight  line,  would  not  make  as  great 
speed  as  she  would  by  tacking  and  taking  the  wind 
at  an  angle. 

Q.  Because  the  stern  sails  would  catch  the  wind 
and  kill     [55]     the  others. 

A.  That  is  the  idea  exactly. 

Q.  Was  this  such  a  wind  that  she  could  have  come 
up  the  straits  without  tacking?        A.  Certainly. 

Q.  That  is  what  you  would  call  a  fair  wind? 

A.  Fair  wind,  yes,  sir. 

Q.  You  haven't  any  idea  what  speed  the  "Oceania 
Vance"  was  making,  have  you?        A.  Yes,  sir. 

Q.  What  is  your  idea  ? 

A.  I  presume  she  was  making  in  the  neighborhood 
of  eight  knots. 

Q.  Why  do  you  presume  that  ? 

A.  Because,  after  the  collision  and  after  we 
squared  away  with  a  more  moderate  breeze  her  own 
log  showed  a  register  of  seven  knots  an  hour. 
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Q.  That  is  after  she  picked  you  boys  up  ? 
A.  Yes. 

Q.  And  so  you  assumed  that  prior  to  the  collision 
she  was  making  at  least  that  speed?        A.  Yes,  sir. 
Q.  Supposing  you  had  continued  to  back  up,  don't 
you  think  you  would  have  avoided  the  collision  I 

A.  Well,  it  is  questionable  whether  we  would  or 
not.  The  schooner  had  the  wind  on  her  starboard 
quarter,  and  she  was  making  more  or  less  leeway,  she 
would  be  setting  do\\Ti  on  us;  if  we  had  backed  up 
we  would  have  been  in  such  shape  that  neither  one 
of  us  could  have  got  clear  as  near  as  I  could  figure 
it  out,  that  is  the  way  it  [56]  looked  to  me.  We 
took  the  chance  if  we  backed  up  of  getting  the  hawser 
in  our  wheel  where  we  would  have  been  perfectly 
helpless. 

Q.  And  so  judging  all  the  circumstances  as  they 
presented  themselves  to  you  in  this  hurried  moment, 
you  decided  that  full  speed  ahead  was  the  best  course 
for  all  concerned. 

A.  Yes.  If  the  mate  had  not  stopped  the  vessel, 
if  he  had  proceeded  as  we  were  going,  the  schooner 
would  have  passed  between  us  and  the  barge,  over 
our  tow-line. 

Q.  If  the  mate  had  not  stopped. 
A.  Yes,  but  the  law  requires  you  to  use  all  precau- 
tion in  nearing  a  vessel  in  a  fog. 

Q.  And  you  endeavored  to  follow  it. 
A.  Yes,  sir. 

Redirect  Examination. 
Q.   (Mr.  RUPP.)     That  is  the  rule  in  meeting  a 
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vessel  in  a  fog,  apparently  under  the  circumstances 
that  you  met  this  vessel,  you  are  to  stop  and  back 
full  speed  astern.        A.  Stop  your  vessel,  yes. 

Q.  Do  you  remember  asking  the  mate  just  before 
this  collision  what  time  it  was  ? 

A.  I  could  not  say  that  I  did. 

Q.  But  you  were  awake. 

A.  Oh,  yes ;  I  was  awake  at  the  time. 

Q.  Before  you  heard  the  whistle.        A.  Yes,  sir. 

Q.  The  first  signal  of  the  schooner.     [57] 

A.  Yes,  sir. 

Q.  You  have  testified  that  the  "Sea  Lion"  had  its 
full  complement  of  officers  and  crew.  Was  she  in 
other  ways  well  equipped  and  appareled? 

A.  Yes,  sir. 

Q.  The  course  that  you  took  after  you  passed  Dis- 
covery Island,  and  the  course  on  which  you  were  pro- 
ceeding at  the  time  of  the  collision,  is  the  ordinary 
and  usual  course  for  steam  vessels  proceeding  out 
towards  the  straits?        A.  Yes,  sir. 

Mr.  RUPP. — I  oifer  in  evidence  the  chart  identi- 
fied by  the  witness,  with  the  marks  on  it,  in  connec- 
tion with  the  testimony  of  the  witness. 

Chart  marked  Libelant's  Exhibit  "A,"  filed  and 
returned  herewith. 

Hearing  adjourned,  to  be  resumed  by  agreement. 
[58] 
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Seattle,  Washington,  April  22, 1912. 
PRESENT :  Mr.  HUGHES,  for  the  Libelant. 

Mr.  TRUMBULL,  for  the  Claimant. 

[Testimony  of  William  J.  Smith,  for  Libelant.] 

WILLIAM  J.  SMITH,  a  witness  called  on  behalf 
of  the  libelant  being  duly  sworn,  testified  as  follows : 

Q.  (Mr.  HUGHES.)  Mr.  Smith,  what  is  your 
business?        A.  Marine  engineer. 

Q.  How  long  have  you  been  a  marine  engineer? 

A.  Since  1902. 

Q.  Were  you  chief  engineer  on  the  tug  "Sea  Lion" 
at  the  time  of  her  collision  with  the  "Oceania 
Vance, ' '  in  June,  1909  ?        A.  Yes,  sir. 

Q.  How  long  had  you  been  chief  engineer  of  that 
tug? 

A.  Since  the  latter  part  of  March  sometime. 

Q.  At  the  time  of  this  collision  what  voyage  was 
the  "Sea  Lion"  prosecuting? 

A.  Why,  she  had  a  barge,  I  do  not  know  the  name 
of  it,  but  she  was  bound  for  Gray's  Harbor. 

Q.  Towing  a  barge  with  stone?         A.  Yes,  sir. 

Q'.  From  what  island  ? 

A.  Waldron  Island. 

Q.  Bound  for  where?        A.  Gray's  Harbor. 

Q.  Were  you  on  duty  at  the  time  of  the  collision? 

A.  No,  sir. 

Q.  Who  was  on  duty? 

A.  Mr.  Lewis,  the  assistant. 

Q.  Approximately,  what  was  the  length  of  the  ' '  Sea 
Lion"?     [59] 

A.  107  to  109  feet,  something  like  that. 
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Q'.  Where  was  the  engineer's  cabin  located? 

A.  Just  forward  of  the  engine-room  on  the  star- 
board side. 

Q.  On  the  main  deck.        A.  On  the  main  deck. 

Q.  And  the  captain's  cabin  and  the  pilot-house 
were  above.        A.  Yes,  sir. 

Q.  Where  was  the  engine-room  with  reference  to 
that  cabin  *?        A.  Aft  of  my  room. 

Q.  On  the  same  level  or  below? 

A.  Just  a  trifle  below%  three  or  four  feet  below; 
it  took  in  the  hull  part  of  the  boat,  you  know,  the 
engine-room. 

Q.  What  time  did  you  retire  that  night? 

A.  One  o'clock  or  a  little  after,  maybe. 

Q.  And  when  would  it  have  been  time  for  you  to 
go  on  duty  again? 

A.  Seven  o'clock  in  the  morning. 

Q.  Did  you  hear  fog-whistles  at  any  time  in  the 
early  morning?        A.  Yes,  sir. 

Q.  Do  you  remember  about  how  early  it  was  when 
you  first  heard  the  f og-w^histles  on  your  own  boat  ? 

A.  I  would  not  know  how^  early  it  was.  I  could 
hear  them  maybe  an  hour  or  two ;  I  should  judge  it 
might  have  been  half  past  four  or  five  o'clock,  some- 
thing like  that. 

Q.  You  aw'oke  at  the  time  you  heard  your  vessel? 

A.  Yes,  sir. 

Q.  Did  you  look  out  and  learn  whether  there  was 
any  fog,  or  have  any  other  means  of  knowing  except 
by  your  ow^n  whistle? 

A.  No,  I  did  not  look  out.     [60] 
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Q.  How  were  the  whistles  sounded? 

A.  One  long  and  two  short. 

Q.  At  about  what  intervals? 

A.  About  a  minute  or  less. 
*  Q.  Now,  did  you  fall  asleep  again  after  hearing 
the  fog-whistles  first?        A.  Yes,  sir. 

Q.  About  when,  with  reference  to  the  collision,  did 
you  wake  up?        A.  Just  shortly  before. 

Q.  Had  anything  unusual  occurred  to  wake  you,  or 
did  you  wake  naturally? 

A.  No,  I  heard  the  bells  ring  in  the  engine-room. 

Q.  What  bells  did  you  hear? 

A.  The  stop  bell  and  back  bell. 

Q.  Was  that  unusual  at  that  place  in  your  trip  ? 

A.  Yes,  unusual. 

Q.  Did  that  attract  your  attention? 

A.  Yes,  sir. 

Q.  How  many  bells  were  given  to  stop  ? 

A.  Two  bells. 

Q.  Is  that  the  regular  signal  ?        A.  Yes,  sir. 

Q.  And  how  soon  after  that  were  bells  given  to 
reverse  ? 

A.  Well,  I  could  not  tell ;  it  was  very  shortly  after 
that,  right  away  you  might  say. 

Q.  How  many  bells  are  given  for  reversing  full 
speed  ?        A.  Two  bells  to  back  up. 

Q.  You  heard  these  two  signals  did  you ;  then  what 
did  you  do?        A.  I  got  up  and  looked  out.     [61] 

Q.  Which  side  of  the  ship  was  your  window  on  ? 

A.  The  starboard  side. 

Q.  Did  you  open  your  window  to  look  out? 
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A.  Yes,  sir. 

Q.  What  occurred  and  what  did  you  see? 

A.  Well,  I  did  not  see  anything  just  for  a  second 
until  I  looked  again  and  then  I  saw  this  vessel  com- 
ing into  us. 

Q.  Do  you  remember  at  or  about  the  time  of  hear- 
ing these  bells  and  getting  up,  you  heard  any  whistles 
from  your  boat?        A.  Yes,  sir. 

Q.  What  was  it? 

A.  AVell,  the  first,  just  as  I  got  up  they  blew  their 
regular  tow  whistle. 

Q.  Fog-whistle  you  mean? 

A.  Yes,  and  when  I  looked  out  they  blew  the 
danger  signal. 

Q.  Now,  you  say  when  you  first  looked  out  you  did 
not  observe  anything,  and  then  you  noticed  what? 

A.  I  noticed  this  vessel  right  close  to  us. 

Q.  How  did  it  appear  to  be  approaching? 

A.  Head  on,  nearly  so. 

Q.  How  near  did  it  seem  to  you  to  be  ? 

A.  Fifty  or  sixty  feet. 

Q.  What  did  you  do? 

A.  Why,  I  got  out  as  quick  as  possible. 

Q.  Well,  how  would  you  get  out? 

A.  I  opened  my  door  and  came  out  on  deck. 

Q.  The  door  on  the  port  side. 

A.  Starboard  side. 

Q.  The  door  is  on  the  starboard  side.     [62] 

A.  Yes. 

Q.  You  went  from  the  window  to  the  door  and  out 
on  deck.        A.  Yes,  sir. 
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Q.  How  soon  after  you  got  outside  was  it  that  this 
collision  occurred  ?        A.  Maybe  half  a  minute. 

Q.  Well,  as  long  as  that,  do  you  think,  with  refer- 
ence to  getting  on  deck? 

A.  Yes,  might  be  or  might  not  as  to  time. 

Q.  Did  you  hear  any  other  signals  to  the  engineer  ? 

A.  Yes,  I  heard  the  bell  go  ahead,  full  speed  ahead 
bell. 

Q.  Now,  when  was  that,  about  how  long  before  the 
collision  occurred  ? 

A.  Just  barely — you  might  say  no  time  at  all,  that 
is  the  way  it  would  seem. 

Q.  Well,  in  any  event,  not  more  than  a  few  sec- 
onds ?        A.  Seconds,  it  was  down  to  seconds. 

Q.  Where  did  the  ''Oceania  Vance"  strike  you? 

A.  About  20  feet  forward  of  the  stern. 

Q.  How  did  she  strike,  what  kind  of  a  blow? 

A.  Head-on  blow,  right  straight  in,  very  near. 

Q.  Well,  with  a  good  deal  of  speed  or  force  ? 

A.  Considerable  force. 

Q.  How  did  it  affect  your  boat  ? 

A.  Well,  it  listed  her  over  pretty  bad;  had  a  ten- 
dency to  shove  her  over  quite  a  bit. 

Q.  How  much  of  a  hole  did  she  cut  into  the  "Sea 
Lion"?        A.  I  should  judge  three  or  four  feet. 

Q.  Do  you  know  about  how  far  her  bow  plowed  into 
the  starboard  quarter  of  the  "Sea  Lion"?     [63] 

A.  About  three  feet  I  should  say  or  maybe  more. 

Q.  Well,  did  she  remain  like  that  with  the  "Sea 
Lion"  for  any  time? 

A.  Yes,  she  was  there  for  maybe  three  minutes, 
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maybe  less  or  maybe  more,  I  would  not  be  sure  about 

it. 

Q.  In  the  meantime  what  occurred? 

A.  Well,  the  captain  of  the  ship  he  told  us  to  get 
off,  he  said  he  would  hurry  up. 

Q.  The  captain  of  the  "Oceania  Vance'"? 

A.  Yes,  sir. 

Q.  Did  the  captain  come  forward  on  the  bow  of 
the  ship? 

A.  Yes,  when  I  saw  him  first  that  is  where  he  was. 

■Q.  He  called  to  you  and  the  others  to  get  aboard 
his  ship?        A.  Yes,  sir. 

Q.  Did  the  crew  of  the  "Sea  Lion,"  including 
yourself,  get  aboard  of  the  "Oceania  Vance'"? 

A.  Yes,  sir. 

Q.  How  did  you  get  aboard? 

A.  Climbed  up  the  back-stays  or  bob-stays,  what- 
ever they  are. 

Q.  On  the  bow? 

A.  On  the  bowsprit  or  jibboom. 

Q.  How  did  the  "Oceania  Vance"  get  away  from 
the  "Sea  Lion"? 

A.  She  just  naturally  broke  out;  her  own  head- 
way carried  her  out,  I  suppose. 

Q.  Swung  out  and  broke  loose?        A.  Yes,  sir. 

Q.  Well,  had  the  crew  any  more  than  time  to  get 
aboard  of  her  before  she  parted  from  the  "Sea 
Lion"? 

A.  No,  sir;  they  did  not  have  anj^  more  than  time; 
just  time  enough  to  get  away.     [64] 

Q.  What  kind  of  a  ship  was  the  "Oceania  Vance?" 
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A.  Three-masted  schooner. 

Q.  Did  you  notice  her  sails?        A.  Yes,  sir. 

Q.  How  were  they  set? 

A.  They  w^ere  all  set — 1  would  not  say  about  her 
top-sails,  but  she  had  all  her  lower  sails  on. 

Q.  What  occurred  after  that? 

A.  Well,  w^e  ran  maybe  a  couple  of  minutes,  three 
minutes  maybe  and  tacked  back  again. 

Q.  You  all  turned  loose  and  helped  swing  her  sails 
over? 

A.  Everybody  gave  them  a  hand  to  get  her  around 
into  the  wind. 

Q.  When  she  got  back  where  was  the  "Sea  Lion?'' 

A.  She  was  gone ;  she  was  sunk  out  of  sight. 

Q.  At  that  time  did  you  see  the  barge  that  was  in 
tow? 

A.  No,  we  did  not  see  her  until  we  came  back  again, 
then  we  seen  the  barge. 

Q.  Did  you  pick  up  the  barge  and  speak  to  her  ? 

A.  Yes,  sir. 

Q.  Then  what  did  the  "Oceania  Vance"  do? 

A.  They  started  away  then  for  Port  Townsend. 

Q.  Came  with  her  into  Port  Townsend,  did  you  ? 

A.  Yes,  sir. 

Q.  Did  you  notice  what  speed  she  made  right  after 
this  collision?        A.  Seven  knots. 

Q.  Did  you  have  any  conversation  with  the  captain 
of  the  "Oceania  Vance,"  as  to  what  speed  she  had 
been  making  prior  to  the  collision?     [65] 

A.  I  did  not  hear  them  say  prior  to  that,  but  at  the 
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time  they  said  they  figured  that  they  were  making 

seven  knots. 

Q.  Would  the  noise  of  the  engine-rooms  below  you 
prevent  your  hearing  the  signals  from  another  vessel 
outside?        A.  Oh,  yes. 

Q.  Then  you  do  not  know  anything  about  whether 
any  signals  w^re  given  from  the  "Oceania  Vance" 
or  not,  that  is  from  what  you  heard?        A.  No,  sir. 

Q.  You  did  not  hear  anything?        A.  No,  sir. 

Cross-examination. 

Q.  (Mr.  TRUMBULL.)  You  were  one  of  the  en- 
gineers, Mr.  Smith?        A.  Yes,  sir. 

Q.  You  wakened  on  this  particular  morning  by 
certain  signals  given  the  engineer  ?        A.  Yes,  sir. 

Q.  What  w^as  the  first  signal  that  you  heard  ? 

A.  Heard  the  stop  bell. 

Q.  A  stop  bell?        A.    Yes,  sir. 

■Q.  That  is  the  two  signals. 

A.  One  is  to  slow  down  and  another  one  is  to  stop, 
entirely. 

Q.  Well,  this  was  the  stop  signal  that  you  heard 
first?        A.  Yes,  sir. 

•Q.  Had  there  been  any  slow-down  signal  ? 

A.  Not  to  my  knowledge,  not  before  that. 

Q.  If  there  had  been  you  probably  would  have 
heard  it  ? 

A.  I  very  likely  would  have  weakened  up;  might 
not. 

Q.  Just  as  liable  to  have  heard  it  as  you  were  to 
have  heard     [66]     the  stop  signal?        A.  Yes,  sir. 
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Q.  How  long  after  the  stop  signal  did  you  hear  the 
reverse  signal?        A.  Well,  it  was  right  away. 

Q.  It  followed  immediately?        A.  Yes,  sir. 

Q.  Then  what  other  signal  came  after  that? 

A.  Go-ahead  signal. 

Q.  How  long  after  the  reverse  did  the  go-ahead 
signal  come?        A.  Right  away,  not  very  long. 

Q.  Just  followed  immediately? 

A.  Not  immediately,  you  know. 

Q.  Within  a  few  seconds? 

A.  Yes,  I  could  not  say  without  the  time,  you  know. 
I  was  out  of  the  engine-room;  if  I  had  been  in  the 
engine-room  I  could  have  paid  attention  to  the  exact 
time. 

Q.  But  in  your  opinion  now,  at  this  time,  would 
you  say  it  was  right  immediately  ? 

A.  Well,  very  nearly  so,  not  immediately;  not  long 
afterwards  no  time  elapsed,  you  know,  that  you  could 
call  it  any  time. 

Q.  Would  you  call  it  a  minute  ? 

A.  Might  or  might  not.  If  you  were  paying  strict 
attention ;  might  probably  be  a  minute ;  if  I  had  been 
in  the  engine-room,  then  I  might  know,  you  know. 

Q.  But  you  cannot  state  now  what  particular  space 
of  time  it  was? 

A.  Well,  might  be  a  minute  or  might  be  right 
away  quick,  you  see. 

Q.  Well,  when  the  go-ahead  signal  was  given,  what 
did  you  do?     [67] 

A.  Why,  I  ran  to  the  engine-room  and  told  the  en- 
gineer on  watch  to  hook  her  on. 
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Q.  You  ran  to  the  engine-room?        A.  Yes,  sir. 

Q.  You  left  your  stateroom.  Does  the  stateroom 
open  into  the  engine-room?         A.  No,  sir. 

Q.  You  went  out  on  deck  and  went  to  the  engine- 
room  ? 

A.  I  was  on  deck  at  the  time  that  the  go-ahead 
bell  was  given. 

Q.  Well,  now,  then,  where  were  you  when  the 
signal  to  reverse  was  given?        A.  In  my  room. 

Q.  You  jumped  up  then?        A.  Yes,  sir. 

Q.  And  went  outside?        A.  Yes,  sir. 

Q.  And  after  you  got  outside,  why  the  go-ahead 
signal  was  given?        A.  Yes,  sir. 

Q.  Could  you  see  the  schooner  at  that  time  ? 

A.  Yes,  sir. 

Q.  Where  was  the  schooner  ? 

A.  She  was  on  our  starboard  side. 

Q.  About  how  far  off? 

A.  I  guess  50  or  60  feet;  that  is  my  judgment. 

Q.  You  were  on  deck  at  that  time  ?        A.  Yes,  sir. 

Q.  Was  that  the  first  time  you  had  seen  the 
schooner?        A.  Yes,  sir. 

Q.  You  did  not  see  her  from  the  time  you  were  in 
your  cabin?     [68] 

A.  Well,  I  just  imagined  I  did  and  stuck  my  head 
out  to  see. 

Q.  But  you  were  not  positive  that  you  did  see  her? 

A.  No,  I  would  not  be  sure  that  I  did;  then  I  w^as 
out  on  deck  and  I  knew  I  seen  her. 

Q.  And  she  was  about  50  or  60  feet,  in  your  opin- 
ion, from  the  tug?        A.  Yes,  sir. 
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Q.  And  the  tug  and  the  schooner  were  approach- 
ing each  other?        A.  They  certainly  were. 

Q.  At  least  you  supposed  they  were. 

A.  Yes,  sir. 

Q.  You  were  on  deck  when  the  collision  took  place  f 

A.  Yes,  sir. 

Q.  Did  you  hear  the  fog-horn  of  the  schooner  while 
you  were  on  deck  %        A.  No,  sir. 

Q.  You  were  considerably  excited  during  that 
time? 

A.  Well,  no,  not  as  much  as  I  was  afterwards. 

Q.  Did  it  appear  to  you,  when  you  were  on  deck 
before  the  collision,  that  there  was  a  collision  inevi- 
table? 

A.  It  was  bound  to  happen  unless  something  out 
of  the  ordinary  would  stop  it,  you  know. 

Q.  After  the  collision  and  you  were  taken  on  board 
the  schooner,  you  were  taken  to  Port  Townsend,  were 
you  not?        A.  Yes,  sir. 

Q.  Now,  you  stated  to  Mr.  Hughes,  that  the 
schooner  was  going  seven  knots  an  hour  after  you 
got  aboard?        A.  Yes,  sir. 

Q.  How  do  you  know? 

A.  Well,  I  just  know  from  what  I  heard  the  men 
say  there.     [69] 

Q.  Who  did  you  hear  say? 

A.  Well,  I  would  not  be  sure  whether  the  captain 
spoke  or  the  mate,  but  I  heard  them  say  seven  knots. 

Q.  That  is  all  you  know  about  it?        A.  Yes,  sir. 

Redirect  Examination. 
Q.  (Mr.  HUGHES.)     You  spoke  of  the  two  bells, 
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being  one  to  slow  down  and  the  other  to  stop.     In 
this  instance  were  they  given  one  immediately  after 
the  other? 

A.  Well,  that  is  the  way  it  sounded  to  me. 

Q.  Well,  when  a  vessel  is  going  along  at  a  given 
rate  of  speed  and  wants  to  stop? 

A.  When  they  are  going  to  stop  quick  they  just 
bring  the  two  of  them  right  together.  If  they  want 
to  slow  down  they  ring  the  slow  bell,  maybe  a  minute 
or  half  a  minute  or  maybe  longer  between. 

Q.  How  was  it  in  this  instance  ? 

A.  Well,  I  could  not  be  sure  just  how  long  it  was; 
but  they  were  very  close  together,  you  see. 

Q.  And  then,  of  course,  the  two  bells  to  reverse. 

A.  Yes,  sir. 

Q.  You  said  in  answer  to  Mr.  Trumbull,  that  the 
two  ships  were  approaching  each  other.  When  you 
came  outside  and  saw  the  "Oceania  Vance,"  what 
was  her  position  with  reference  to  the  position  of  the 
tug? 

A.  I  meant  to  tell  the  gentleman  that  one  was  ap- 
proaching but  the  other  one  was  not,  as  near  as  I 
could  see  the  ship  was  approaching  us. 

Q'.  The  tug  was  crossing  her  bow?     [70] 

A.  Yes,  sir. 

Q.  And  when  you  came  outside  of  your  door  on 
deck,  about  what  part  of  the  ship  did  you  stand  in, 
where  was  your  cabin  door? 

A.  It  is  very  near  amidships. 

Q.  Now,  which  side  of  you  was  the  "Oceania 
Vance"  heading? 
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A.  Very  near  right  where  I  stood. 

Q.  Heading  apparently  right  amidships? 

A.  Yes,  sir. 

Q.  And  you  picked  up  enough  speed  so  that  when 
she  actually  collided  with  you,  how  far  back  did  she 
strike  % 

A.  Well,  it  would  be  twenty  feet  from  the  stern. 

Q.  Be  somewhere  about  40  or  50  feet  back  of  you? 

A.  Yes,  back  of  where  I  was. 

Q.  You  testified  on  your  cross-examination  that 
when  you  heard  this  go-ahead  signal,  you  stepped  to 
the  engine-room  door  and  told  the  assistant  to  hook 
her  on?        A.  Yes,  sir. 

Q.  What  reply  did  he  make  to  you? 

A.  He  says,  "She  is." 

Q.  She  is  already  hooked  on  ?        A,  Yes,  sir. 

Q.  After  you  had  got  aboard  the  "Oceania  Vance" 
and  had  left  the  scene  of  the  collision  on  your  way 
to  Port  Townsend,  how  were  the  wind  and  the  fog, 
did  they  remain  the  same  ?        A.  No,  sir. 

Q.  What  difference  was  there? 

A.  The  wind  moderated  and  the  fog  cleared  up.  I 
did  not  notice  just  the  time.  I  did  not  pay  much 
attention  to  the  time  when  it  did  clear  up.  But  it 
cleared  up  shortly  [71]  afterwards,  probably  ten 
o'clock,  maybe  nine  o'clock,  somewhere  along  there, 
I  would  not  be  sure.  The  wind  moderated  right 
away. 

Q.  As  a  man  accustomed  to  the  sea,  what  is  the 
fact  in  respect  to  the  wind  in  case  of  fogs  on  the 
straits  ? 
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A.  Well,  it  is  generally  a  good  fresh  breeze  as  long 
as  it  is  foggy. 

Q'.  How  is  it  as  the  fog  clears  % 

A.  Generally  the  wind  stops;  that  is  to  my  knowl- 
edge.    Some  men  might  think  diiferent  things. 

Q.  (Mr.  TRUMBULL.)  Do  you  say,  Mr.  Smith, 
that  when  there  is  a  fog  there  is  generally  a  fresh 
breeze "? 

A.  Well,  in  that  particular  time  of  the  year  there 
is  more  wind,  every  time  you  see  a  fog  in  the  straits 
you  see  a  fresh  breeze  of  wind. 

Q.  That  would  be  in  June*? 

A.  Along  in  the  summer-time  it  is  westerly  winds 
you  see. 

Q.  Well,  is  it  not  a  fact  that  invariably  during  fog 
there  is  not  any  breeze  to  speak  of? 

A.  Well,  I  would  not  say  invariably.  Up  in  here 
probably  and  other  places.  Sometimes  you  might 
see  it  down  there  when  there  is  no  wind  at  all. 

Q.  But  as  a  general  proposition  on  the  straits,  is 
it  not  a  fact  that  during  periods  when  there  is  a  fog 
at  all  there  is  no  breeze  to  speak  of? 

A.  Oh,  yes,  there  are  periods  when  there  is  no  wind 
at  all. 

Q.  Have  you  had  very  much  experience  in  sailing 
the  straits'? 

A.  Well,  I  have  been  on  these  towboats  up  and 
down  here  for  very  nearly  ten  years  now.     [72] 

Q.  What  are  you  doing  now,  Mr.  Smith? 

A.  I  am  working  for  the  Puget  Sound  Tug-boat 
Company. 
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Q.  Been  working  for  them  all  the  time? 
A.  Well,  most  of  the  time. 

Q.  You  are  in  their  employ  now?        A.  Yes,  sir. 
(Testimony  of  witness  closed.)     [73] 

[Testimony  of  C.  H.  Lewis,  for  Libelant.] 

C.  H.  LEWIS,  a  witness  called  on  behalf  of  the 
libelant,  being  duly  sworn,  testified  as  follows: 

Q.  (Mr.  HUGHES.)  What  is  your  business,  Mr. 
Lewis?         A.  Marine  engineer. 

Q.  How  long  have  you  been  a  marine  engineer? 

A.  Since  1902. 

Q.  Were  you  assistant  engineer  on  the  "Sea  Lion" 
at  the  time  of  the  collision  between  the  "Oceania 
Vance"  and  the  "Sea  Lion"?        A.  Yes,  sir. 

Q.  How  long  had  you  been  on  her? 

A.  Three  years. 

Q.  Were  you  on  duty  at  the  time  of  the  collision? 

A.  Yes,  sir. 

Q.  How  long  had  you  been  on  duty? 

A.  Since  one  o'clock. 

Q.  How  is  the  engine-room  situated  with  reference 
to  the  deck  of  the  "Sea  Lion"? 

A.  About  three  feet  below  the  working  platform. 

Q.  The  door  opened  out  so  that  you  can  look  across 
the  rail  of  the  "Sea  Lion"? 

A.  Yes,  sir,  a  door  on  each  side  you  can  look  out. 

Q.  And  your  platform  is  high  enough  so  that  you 
can  see  over  the  rail?        A.  Yes,  sir. 

Q.  As  you  look  out  through  the  door? 

A.  Yes,  sir. 

Q.  Did  you  observe,  while  on  duty,  about  what 
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time  the  fog  came  on  that  morning? 

A.  Well,  I  know  by  the  time  the  whistle  started. 
I  looked  out    [74]     then.     It  was  four  o'clock. 

Q.  How  were  the  whistles  sounded  then,  from  that 
on  all  the  time  until  the  collision?' 

A.  Regularly,  about  every  minute. 

Q.  What  wiiistle  was  given? 

A.  Long  and  two  short. 

Q.  You  had  a  tow^,  did  you?        A.  Yes,  sir. 

Q.  What  tow? 

A.  We  had  a  stone  barge  for  Baldwin  Island, 
Grey's  Harbor. 

Q.  The  barge  was  on  how  much  of  a  hawser? 

A.  I  do  not  know  that,  I  could  not  say. 

Q.  What  was  the  first  thing  that  occurred  that 
attracted  your  attention,  with  reference  to  the  prox- 
imity of  another  ship?        A.  The  stop  bell. 

Q.  You  had  not  heard  any  whistles  from  any  other 
ship?        A.  No,  sir. 

Q.  If  they  had  been  given  you  would  not  have 
heard  them  on  account  of  the  noise  in  the  engine- 
room?        A.  No,  sir. 

Q.  But  you  could  hear  the  w^histles  of  your  own 
ship?        A.  Oh,  yes. 

Q.  Now,  what  was  the  stop  bell?        A.  Two  bells. 

Q.  What  speed  had  you  been  going  before  you  re- 
ceived that  stop  bell? 

A.  Going  about  three  quarters. 

Q.  That  would  be  about  what  speed? 

A.  Under  the  jingle.  It  is  just  the  same  as  two 
bells,  stops     [75]     her.     That  is  to  say  if  you  do  not 
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get  confused  on  your  bells. 

Q.  You  say  you  were  going  three-quarters  speed; 
about  what  speed  is  that  % 

A.  What  do  you  mean,  the  revolutions  ? 

Q.  How  many  revolutions  were  you  going? 

A.  About  sixty-five. 

Q'.  What  are  your  authorized  revolutions,  what 
revolutions  can  you  make,  or  do  you  make,  full  speed? 

A.  Well,  I  don't  know;  very  seldom  we  run  full 
speed,  that  is  drive  her.  I  do  not  know  what  she 
would  do  if  driven.     We  make  about  90  turns. 

Q.  While  running  with  your  tow  was  she  heavily 
laden  at  that  time  ?        A.  Yes,  loaded  with  stone. 

Q.  The  tow  was  ?        A.  Yes,  sir. 

Q.  And  how  was  your  own  ship  ? 

A.  She  was  loaded  too. 

Q.  With  what?        A.  Coal. 

Q.  How  much  coal  did  she  have  aboard? 

A.  About  150  tons  I  guess  or  155  tons. 

Q.  Had  she  just  taken  on  coal  at  Ladysmith  be- 
fore starting  on  the  trip  ?        A.  Yes,  sir. 

Q.  I  do  not  think  I  got  an  answer  to  my  question 
in  miles.  About  how  many  miles  do  you  think,  with 
your  revolutions  and  with  your  tow,  your  boat  was 
making  through  the  water  prior  to  the  time  you  got 
your  stop  bell?     [76]         A.  About  five  miles. 

Q.  What  did  you  do  when  you  received  the  stop 
bells?        A.  Stopped  her. 

Q.  Stopped  her  engines.        A.  Yes,  sir. 

Q.  Did  you  receive  any  other  signals? 

A.  Yes,  sir.     There  was  just  a  slight  pause  and 
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then  I  got  two  more. 

Q.  What  did  that  mean? 

A.  That  means  back  up. 

Q.  It  meant  full  speed  astern  ?        A.  Yes,  sir. 

Q.  Did  you  give  her  engines  full  speed  astern? 

A.  Yes,  we  always  do  in  case  of  that  kind. 

Q.  How  long  were  you  running  full  speed  astern? 

A.  Well,  not  more  than  a  quarter  of  a  minute,  I 
guess. 

Q.  Then  what  happened? 

A.  I  got  full  speed  ahead  again. 

Q.  How  many  bells? 

A.  One  bell  and  a  jingle— two  bells  and  a  jingle. 
I  was  backing  up ;  two  bells  and  a  jingle. 

Q.  That  would  mean  stop  the  engines  and  then  go 
ahead  ?        A.  Yes,  sir. 

Q.  What  was  the  significance  of  the  jingle? 

A.  Full  speed,  all  I  could  get  out  of  her. 

Q.  Did  you  answer  that  signal  ?        A.  Yes,  sir. 

Q.  You  stopped  her  engines  and  then  went  full 
speed  ahead  ?        A.  Yes,  sir. 

Q.  About  how  long  had  you  been  running  before 
you  heard  the  [77]  impact  of  the  collision,  how 
long  had  you  been  running  ahead  ? 

A.  Well,  it  was  just  after  I  got  her  hooked  on;  it 
was  almost  well,  I  had  not  let  go  hold  of  the  throttle 
or  anything  of  that  kind,  when  she  struck. 

Q.  What  did  you  do  then? 

A.  Well,  I  stood  by. 

Q.  Did  you  hear  any  danger  signal  ? 

A.  I  could  not  tell ;  I  heard  whistles  at  the  time  I 
was  not  paying  any  attention  to  anything  like  that, 
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I  was  listening  to  my  own  signals. 

Q.  What  did  you  do  after  you  heard  the  collision  ? 

A.  I  stayed  there  and  waited  until  I  heard  them 
call  out  on  deck  to  leave,  for  everybody  to  leave. 

Q.  Then  what  did  you  do? 

A.  I  went  out  on  deck. 

Q.  Had  the  others  left  at  the  time  you  got  out  ? 

A.  Yes,  sir. 

Q.  What  did  you  do? 

A.  I  got  aboard  the  schooner. 

Q.  Were  you  the  last  one  to  get  aboard  the 
schooner  ?        A.  Yes,  sir. 

Q.  How^  did  you  get  aboard? 

A.  Jumped  aboard.  They  were  aboard  when  I 
came  out  and  I  jumped  and  caught  the  bobstay. 

Q.  And  climbed  up?        A.  Yes,  sir. 

Q.  That  is  they  were  pulling  apart,  but  near 
enough  so  that  you  could  jump  and  catch  the  bob- 
stay?        A.  Yes,  sir.     [78] 

Cross-examination. 

Q.  (Mr.  TRUMBULL.)  What  are  you  doing 
now,  Mr.  Lewis? 

A.  Marine  engineer,  the  same. 

Q.  Working  for  the  Puget  Sound  Tug-boat  Com- 
pany?       A.  Yes,  sir. 

Q.  Been  working  for  that  company  ever  since  you 
got  wrecked  on  the  "Sea  Lion"?        A.  Yes,  sir. 

Q.  When  you  say  that  you  were  making  about  five 
miles  an  hour  I  suppose  you  mean  nauticle  miles  ? 

A.  I  suppose  so,  yes,  sir. 

■Q.  When  you  saw  the  schooner  the  collision  had 
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taken  place  ?        A.  Yes,  sir. 

Q.  You  did  not  see  the  schooner  before  the  colli- 
sion?       A.  No,  sir.     I  was  in  the  engine-room. 

Q.  You  did  not  look  out  ?        A.  No. 

Q.  You  stood  by  your  engines  ?        A.  Yes,  sir. 

Redirect  Examination. 

Q.  (Mr.  HUGHES.)  There  is  one  question  I 
omitted  to  ask  you,  Mr.  Lewis.  How  did  the  "Sea 
Lion"  respond  wiien  you  gave  her  full  speed  ahead? 

A.  Quite  promptly,  she  started  to  pick  up  pretty 
fast. 

Q.  Have  you  been  engineer  or  assistant  engineer 
on  different  tugs  of  the  tug-boat  company? 

A.  Yes,  sir. 

Q.  How  did  the  "Sea  Lion"  pick  up  in  response  to 
the  full  speed  ahead  of  the  engine,  as  compared  with 
other  tug-boats?     [79] 

A.  She  was  very  sensitive,  quick  to  back  or  go 
ahead,  very  quick. 

Q.  Did  you  observe  the  sails  of  the  "Oceania 
Vance"  when  you  got  aboard?        A.  Yes,  sir. 

Q.  Were  they  all  set? 

A.  All  but  the  foretopsail. 

(Testimony  of  witness  closed.) 

Hearing  adjourned.     [80] 
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Seattle,  Washington,  April  26,  1912. 
PRESENT :  Mr.  HUGHES,  for  the  Libelant. 

Mr.  TRUMBULL,  for  the  Claimant. 

'[Testimony  of  Capt.  H.  E.  Stream,  for  Libelant.] 

Capt.  H.  E.  STREAM,  a  witness  called  on  behalf 
of  the  libelant,  being  duly  sworn,  testified  as  follows : 

Q.  (Mr.  HUGHES.)     What  is  your  business  or 
calling  ? 

A.  Master  mariner ;  going  to  sea  for  a  living. 

Q.  What  ship  are  you  master  of  at  this  time  ? 

A.  The  "Aberdeen,"  a  steam  whaler;  she  is  not  in 
commission  just  yet. 

Q'.  How"  long  have  you  held  a  master's  license? 

A.  Since  the  1st  of  March,  1910,  I  think. 

Q.  Prior  to  that  did  you  hold  a  mate's  license? 

A.  Yes,  sir. 

Q.  For  the  waters  of  Puget  Sound  and  tributary 
waters?        A.  Yes,  sir. 

Q.  How  long  had  you  held  a  mate's  license  prior 
to  obtaining  a  master's  license? 

A.  Since  1907  I  think  it  was  that  I  got  a  mate's 
license,  a  coast  license ;  in  1905  I  had  a  Puget  Sound 
license. 

Q'.  Were  you  first  mate  on  the  tug  "Sea  Lion"  at 
the  time  of  the  collision  with  the  "Oceania  Vance"? 

A.  Yes,  sir. 

Q.  Just  before  starting  on  that  voyage  had  the 
"Sea  Lion"  been  to  Ladysmith  and  taken  on  a  full 
cargo  of  coal  for  her  own  steam  purposes? 

A.  I  do  not  know  the  exact  number  of  tons,  but 
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she  had  her  bunkers  full,  and  we  had  just  cleaned 

off  the  deck  and  stowed  it  below.     [81] 

Q.  Had  a  full  water  supply  also'?        A.  Yes,  sir. 

Q.  Her  coal  and  water  made  her  deep  in  the  water  ? 

A.  Yes,  sir. 

Q.  She  started  on  this  particular  voyage  from 
Baldwin  Island'?        A.  Yes,  sir. 

Q.  With  a  barge  laden  with  rock  for  Aberdeen? 

A.  Grey's  Harbor  jetty. 

Q.  What  barge  w\as  it  and  how  many  tons  of  rock 
did  she  have? 

A.  I  do  not  know  how  many  tons  of  rock,  but  I 
think  it  was  the  barge  "Charger,"  if  I  remember 
right. 

Q.  She  was  towing  with  what  length  of  cable 
astern?        A.  About  150  fathoms. 

Q.  And  of  this  how  much  was  manila  hawser? 

A.  120  fathoms  of  manila  hawser. 

Q.  And  thirty  fathoms — 

A.  And  thirty  fathoms  of  chain  and  she  had  about 
15  fathoms  of  chain,  something  like  that. 

Q.  Thirty  fathoms  of  wire  rope,  you  mean  ? 

A.  Yes,  sir. 

Q.  And  then  some  chain? 

A.  Yes,  sir,  some  chain.  I  do  not  know  how  much 
chain  was  out. 

Q.  What  time  did  you  leave  Waldron  Island? 

A.  We  left  Waldron  Island  at  midnight. 

Q.  Some  of  the  other  testimony  shows  the  time 
as  one  o'clock,  would  that  be  approximately  correct? 

A.  One  o'clock  when  we  passed  Turn  Point,  we 
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were  under  way  then. 

Q.  Now,  how  was  the  water  when  you  got  under 
way?     [82]         A.  High  water. 

Q.  So  you  were  going  out  with  an  ebb  tide  ? 
A.  Yes,  sir. 

Q.  About  what  time  did  you  pass  Discovery  Island 
light?        A.  About  four  o'clock. 

Q.  This  was  on  the  9th  of  June,  1909? 
A.  In  the  morning.     I  do  not  remember  the  exact 
time  we  passed  Discovery  Island. 

Q.  You  could  see  the  light  on  Discovery  Island? 
A.  Yes,  sir. 

Q.  And  took  your  course  from  there? 
A.  Yes,  sir. 

Q.  About  w^hat  course  would  you  proceed  from 
that  down  until  you  passed  Race  Eocks?  Do  you 
remember  what  course  you  stood  ? 

A.  I  think  the  "Sea  Lion's"  course  was  about 
southwest  by  south  quarter  south,  something  like 
that. 

Q.  When  did  the  fog  set  in  that  morning  ? 
A.  About  the  time  we  passed  Discovery;  just  after 
w^e  got  shaped  on  our  course  by  Race  Rocks. 
Q.  After  the  fog  came  on  how  did  it  continue  ? 
A.  Thick. 

Q.  A  thick  fog  until  after  the  collision  ? 
A.  Yes,  for  quite  a  while  after  the  collision. 
Q.  What  signals  did  you  give  as  you  proceeded 
on  your  course  ? 

A.  One  long  and  two  short  blasts  of  the  whistle. 
Q.  What  intervals  ?        A.  About  a  minute  or  less. 
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Q.  Do  you  remember  what  time  the  collision 
occurred  ? 

A.  It  was  somew^here  between  6:30  and  7.     [83] 

Q.  You  w^ere  on  duty,  were  you  ?        A.  I  was. 

Q.  On  the  bridge?        A.  In  the  pilot-house. 

Q.  The  pilot-house  is  open  in  front? 

A.  All  windows  in  front,  yes. 

Q.  And  a  quartermaster  at  the  wheel? 

A.  Yes,  sir. 

Q.  Who  was  he  ? 

A.  A  fellow  by  the  name  of  Chris.  Anderson  I 
think  was  his  name.  Chris  was  the  only  name  I 
really  knew^  him  by,  but  I  think  his  other  name  was 
Anderson.     We  always  called  him  Chris. 

Q.  You  may  state  w^hat  occurred  just  prior  to  the 
collision  and  the  first  thing  to  call  your  attention  to 
the  presence  of  another  vessel ;  just  in  your  own  way, 
state  the  facts. 

A.  We  were  coming  dow^n  and  I  was  trying  to  pick 
up  the  Race  Rocks  fog-signal,  and  I  kept  my  signal 
going  all  the  time  at  regular  intervals  as  near  as  I 
could  judge,  and  I  was  talking  to  the  captain  at  the 
same  time.  Captain  Love  joy. 

Q.  Where  w^as  he  ? 

A.  In  his  bunk  abaft  the  pilot-house,  just  a  thin 
partition  between  us.  We  were  talking  about  Race 
Rocks  and  trying  to  pick  it  up,  and  then  I  blowed 
another  whistle,  and  w^e  were  talking,  and  then  I  got 
the  fog-\yhistle  from  the  schooner. 

Q.  How  did  you  know  it  was  the  schooner's 
whistle  ? 
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A.  Because  the  fog-horn  sounded  like  an  air  horn. 

Q.  What  was  that?        A.  Three  blasts.     [84] 

Q.  What  did  that  signify  to  you? 

A.  A  vessel  running  before  the  wind. 

iQ.  What  was  the  direction  of  the  wind? 

A.  About  southwest  I  should  judge,  a  little  for- 
ward on  the  starboard  bow. 

Q.  Where  did  it  appear  ? 

A.  A  little  forward  of  the  beam. 

Q.  Where?        A.  On  our  starboard  bow. 

Ql  And  a  little  forward  of  the  beam? 

A.  Yes,  sir. 

Q.  Now,  could  you  see  at  that  time  the  vessel,  when 
you  first  heard  it  ?        A.  No,  sir. 

Q.  When  you  first  heard  this  fog-horn  from  the 
schooner  what  did  you  do  ? 

A.  I  stopped  and  blowed  my  whistle  and  told  Cap- 
tain Love  joy. 

Q.  What  did  you  stop? 

A.  I  stopped  the  engines. 

Q.  How  did  you  do  that  ? 

A.  By  ringing  two  bells. 

Q.  You  have  a  signal  from  the  pilot-house  to  the 
engine-room,  have  you  ?        A.  Yes,  sir. 

Q.  A  signal  to  stop  is  given  by  two  bells  ? 

A.  Yes,  sir. 

Ql  You  rang  two  bells  to  the  engine-room? 

A.  Yes,  sir. 

Q.  And  at  the  same  time  what  other  signal  did 
you  give  ?        A.I  blew  a  tow  signal.     [85] 

Q.  Blew  a  tow  whistle  ? 
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A.  Yes,  one  long  and  two  short  whistles. 

Q.  How^  quickly  was  that  done  after  hearing  the 
fog-horn  from  the  schooner? 

A.  Oh,  just  about  as  quick  as  a  fellow  could  do  it. 

Q.  Now,  did  the  schooner  respond  ?        A.  He  did. 

Q.  What  response  did  he  make'? 

A.  He  blew  three  blasts  of  the  whistle. 

Q.  And  when,  with  reference  to  that,  did  you  see 
him  loom  out  of  the  fog? 

A.  After  he  blowed  two  of  his  three  whistles. 

Q.  Just  as  he  was  finishing  the  blasts  you  saw  him 
loom  out  of  the  fog  ?        A.  Yes,  sir. 

Q.  Could  you  make  out  her  position  and  course  at 
that  time? 

A.  No,  I  did  not  make  out  his  course.  I  knew  he 
was  heading  right  for  us,  and  still  a  little  on  our 
bow. 

Q.  You  mean  to  say  you  could  not  make  out  the 
whole  length  of  the  ship  ?        A.  No,  I  could  not. 

Q.  You  could  make  out  enough  to  see  that  he  was 
heading  toward  you  ?        A.  Yes,  sir. 

Q.  But  not  exactly  what  his  course  was  ? 

A.  No,  I  could  not  tell  what  his  course  was. 

Q.  Heading  toward  what  part  of  your  ship,  ap- 
parently?       A.  Well,  just  about  amidships. 

Q.  What  did  you  do  then? 

A.  I  backed  her  and  put  the  wheel  hard  astarboard. 
[86] 

Q.  After  you  gave  your  danger  signal? 

A.  Yes,  immediately. 

Q.  What  else  then  did  you  do? 
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A.  I  went  out  of  the  pilot-house. 

Q.  No,  but  did  you  give  the  danger  signal  before 
you  gave  the  signal  to  the  engine-room  to  back  ? 

A.  No,  sir,  they  were  all  done  together.  I  had  the 
left  hand  on  the  whistle  cord  and  the  right  hand  on 
the  bell  cord. 

Q.  And  at  the  same  time  you  gave  your  danger 
signal  you  gave  the  signal  to  go  full  speed  astern  *? 

A.  Yes,  sir. 

Q'.  What  was  Captain  Lovejoy  doing  in  the  mean- 
time? 

A.  He  was  coming  out  of  his  room  and  took  charge 
of  the  ship. 

Q.  Did  he  get  out  of  his  room  before  or  after  you 
gave  these  last  signals  ? 

A.  Just  as  I  gave  them,  he  was  coming  through  the 
door  when  I  done  so. 

Q.  Did  you  inform  him  what  you  had  done? 

A.  I  certainly  did,  yes,  sir. 

'Q'.  Did  you  at  any  time  change  your  helm? 

A.  I  put  my  helm  hard  astarboard. 

Q.  When  did  you  do  that  ? 

A.  I  blew  my  danger  signal  and  I  told  the  man 
at  the  wheel  to  put  the  wheel  hard  astarboard  and 
I  saw  him  do  so. 

Ql  You  saw  him  put  it  hard  astarboard? 

A.  Yes,  sir. 

Q.  As  soon  as  you  informed  the  captain  that  you 
had  ordered  to  reverse  full  speed  astern,  what  did 
you  do?     [87] 
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A.  I  went  aft  to  see  that  the  hawser  was  clear  of 
the  wheel. 

Q.  Was  that  your  duty? 

A.  That  was  my  duty  to  be  there  at  the  hawser. 

Q.  When  the  ship  backs  with  a  tow,  after  it  over- 
comes its  headway  and  commences  to  go  astern,  what 
danger  is  there  from  the  tow-line"? 

A.  Have  the  propeller  pick  up  the  hawser. 

Q.  And  is  that  liable  to  break  the  propeller? 

A.  Stop  the  engines  and  make  us  helpless. 

Q.  So  that  it  was  necessary  for  you  to  be  back 
there  ?        A.  I  had  to  avoid  that. 

Q.  As  soon  as  there  was  danger  of  fouling  the  line 
you  called  the  captain's  attention  to  it  and  went  to 
see  after  it?        A.  Yes,  sir. 

Q'.  Now,  how  did  you  proceed  to  go  back  ? 

A.  Went  over  the  top  of  the  house  and  down  over 
the  bitts. 

Q.  I  show  you  a  photograph  and  ask  you  if  that  is 
the  photograph  of  the  "Sea  Lion."        A.  Yes,  sir. 

Q.  That  correctly  shows  the  situation  of  the  pilot- 
house and  the  other  houses  on  the  ship? 

A.  Yes,  sir. 

Q.  This  uppermost  house,  is  this  the  pilot-house, 
and  just  behind  it  on  the  same  floor  is  the  captain's 
cabin  ?        A.  Yes,  sir ;  these  are  the  two  windows. 

Q.  Now,  beneath  that  house,  above  the  deck  of  the 
ship  is  what  ? 

A.  Is  living-rooms  and  then  the  engine-room. 

Q.  The  engine-room  is  aft?        A.  Yes,  sir.     [88] 
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Q.  And  just  in  front  of  the  engine-room  is  the  en- 
gineer's room? 

A.  The  engineer  is  on  the  starboard  side. 

Q.  This  picture  is  looking  at  the  port  side  of  the 
vessel  ?        A.  Yes,  sir. 

Q.  And  you  say  you  came  out  of  your  cabin  door 
and  went  right  back  on  the  top  % 

A.  The  boat  deck. 

Q.  Which  is  the  top  of  the  main  house  % 

A.  This  is. 

Q.  Went  back  to  the  stern  and  jumped  down  on 
the  bitts  ?        A.  On  the  tow  bitts. 

Q.  Did  you  see  the  line  ?        A.  Yes,  sir. 

Q.  In  the  meantime  did  you  hear  the  signal  given 
by  the  captain  to  go  full  speed  ahead  %        A.  I  did. 

Q.  Could  you  see  the  ship  as  you  went  back? 

A.  I  did,  yes,  sir. 

Q.  Could  you  tell  whether  the  collision  was  then 
inevitable,  apparently?        A.  Yes,  sir. 

Q.  What  did  you  conclude  about  that  from  the  ap- 
pearances ? 

A.  I  ran  along  on  the  poii;  side  and  sung  out  to  the 
cook  and  everybody  that  I  seen,  the  cook  was  the 
only  man  that  I  seen,  but  I  shouted  loudly. 

Q.  What  did  you  sing  out? 

A.  Lookout,  for  the  men  to  get  out. 

Q.  You  came  to  the  front? 

A.  To  the  main  house.     [89] 

Q.  On  to  the  starboard  side  ? 

A.  Yes,  on  the  forepart,  on  the  starboard  side. 

iQ.  What  occurred  after  that,  go  on  and  describe  it. 
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A.  Well,  the  vessel,  came  aboard,  struck  just  abaft 
the  smokestack  and  her  bowsprit  wont  across. 

Q.  The  bowsprit  of  the  schooner? 

A.  Yes,  sir.     Cut  our  starboard  boat  right  in  two. 

Q.  Struck  your  starboard  boat  just  back  of  the 
smokestack?        A.  Yes,  sir. 

Q.  The  bowsprit  extends  about  how  far  in  front 
of  the  stem  of  the  vessel? 

A.  On  that  vessel  I  should  judge  it  would  extend 
about  40  feet,  I  guess,  from  the  end  of  the  jibboom 
or  stem,  the  martingales  about  half  way  between 
them. 

Q.  The  first  you  saw  the  bowsprit  struck  the  star- 
board boat  and  struck  it  off? 

A.  Cut  right  in  two,  clear  to  the  keel,  it  did  not 
cut  the  keel.  Then  it  went  into  the  port  boat  and 
shoved  her  off  the  davits,  so  her  bow  hung  in  the 
davits  forward  but  her  stern  davits  w^ent  out,  that 
is  broke  both  tackles. 

Q.  As  the  schooner  kept  coming  closer,  did  the 
martingales  come  in  contact  with  the  side  of  the  boat  ? 

A.  No,  the  martingale  did  not  but  the  bobstays  did. 

Q.  And  did  they  scrape  alongside? 

A.  They  scraped  alongside. 

Q.  About  where  did  the  stem  strike  your  boat? 

A.  Well,  abaft  the  house,  between  the  house  and 
the  stem,  about  ten  feet  forward  of  the  water-tank. 

Q.  The  stem  cut  right  into  the  starboard  quarter  of 
your  ship  twenty  feet  or  something  like  that  in  front 
of  the  stern?     [90] 

A.  Yes,  sir,  just  about  that. 
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Q.  Now,  about  how  far  in  front  of  the  stem  of  the 
ship  would  the  bobstays  be,  that  first  struck  and 
scraped  along  the  side  of  the  ship? 

A.  That  depends  on  the  draught  of  the  vessel. 

■Q.  According  to  your  best  impression? 

A.  Well,  the  upper  end  of  it  was  about  20  feet 
forward  of  the  stem,  and  that  went  down  just  about 
three  feet  above  the  water. 

Q.  The  bobstays  go  from  the  martingales  down  to 
the  stem? 

A.  Right  underneath  the  martingale,  what  is 
called  the  bowsprit  of  the  vessel,  and  then  what 
comes  on  top  of  that  bowsprit  is  the  jibboom,  and  the 
martingale  is  where  the  two  meet  on  the  bobstays 
made  fast  to  the  end  of  the  bowsprit  and  goes  down 
to  the  stem,  and  keeps  the  stays  from  lifting  up,  the 
sails  from  lifting  up. 

Q'.  Going  back  now  to  the  time  when  you  first  saw 
the  ship,  what  was  your  reason  for  ordering  the  helm 
hard  astarboard  ? 

A.  To  swing  her  head  to  port  if  I  could. 

Q.  What  was  your  reason  for  wanting  to  swing 
her  bow,  to  port  ? 

A.  Well,  I  thought  that  the  vessel  would — 

Q.  You  mean  the  schooner  ? 

A.  Yes,  that  he  would  swing  up  into  the  wind  and 
I  would  go  off  before  the  wind  as  near  as  we  could 
and  we  would  strike  a  glancing  blow  if  we  struck. 

•Q.  He  was  sailing  before  the  wind? 

A.  Yes,  sir. 

Q.  Which  side  were  his  sheets  on?     [91] 
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A.  His  sails  were  on  the  port  side. 

Q.  Could  he  have  made,  in  that  short  distance,  any 
other  maneuver  than  the  one  you  figured  on? 

A.  That  is  the  only  one  I  knew  he  could  make. 

Q.  How  would  he  do  that  •? 

A.  Put  his  helm  hard  down. 

Q.  Put  his  helm  hard  down  and  swing  into  the 
wind?        A.  Yes,  sir. 

Q.  In  that  way  his  sails  would  carry  him  around  ? 

A.  Yes,  he  would  have  to  let  go  his  head  sails  to 
do  so. 

Q.  Did  he  do  anything  of  the  kiild  ? 

A.  He  did  not,  that  I  saw,  at  all. 

Q.  Well,  you  got  aboard  the  schooner  right  after- 
wards. You  could  tell  whether  he  let  down  any 
part  of  his  sails  or  changed  his  course  in  any  way 
by  putting  his  helm  hard  down,  if  he  had  done  so, 
could  you  not? 

A.  Well,  after  the  collision,  the  only  thing  I  could 
see  the  sails  were  all  set  but  the  fore  and  main  top- 
sails and  the  halyards  were  let  go,  they  were  hang- 
ing, that  is  the  only  thing ;  everything  else  was  stand- 
ing. 

Q.  About  how  far  was  the  schooner  away  from  you 
when  she  first  loomed  out  of  the  fog? 

A.  Oh,  about  200  feet,  something  like  that.  She 
was  really  close. 

Q.  Now,  after  the  captain  got  into  the  pilot-house, 
as  you  went  back,  you  were  observing  the  ship  ap- 
proaching, were  you?        A.  Yes,  sir. 

Q.  By  the  time  you  heard  the  captain  signal  to  go 
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full  speed  ahead,  was  the  schooner's  course  and  dis- 
tance    [92]     such  as  to  indicate  that  it  would  be 
impossible  to  clear  the  way  you  first  figured  on  ? 

A.  Yes,  sir. 

Q.  What  was  the  only  chance  then  of  avoiding  the 
sinking  of  your  vessel  ? 

A.  Get  across  his  bows,  that  was  the  only  thing. 

Q.  And  that  was  the  course  adopted  by  the  cap- 
tain ?        A.  Yes,  sir. 

Q.  In  view^  of  the  fact  that  the  schooner  hadn't 
time  to  come  around,  was  that  the  proper  course  for 
the  captain  to  take,  would  you  have  done  the  same 
thing  if  you  had  been  in  the  pilot-house  ? 

A.  Certainly,  that  was  the  only  thing  he  could  have 
done.  The  tug  had  not  lost  headway  at  all  from  the 
backing. 

Q.  All  the  crew  of  your  ship  got  aboard  the 
schooner?        A.  Yes,  sir. 

Q.  Climbed  up  ? 

A.  By  the  bobstays  on  to  the  bow  of  the  ship. 

Q.  Do  you  remember  whether  the  captain  or  any- 
one on  board  the  "Oceania  Vance"  called  out  to  you 
or  anyone  aboard,  to  get  aboard?        A.  Yes,  sir. 

Q.  They  could  see  how  your  boat  was  cut  into  bet- 
ter than  you  could  on  the  boat  ?        A.  Yes,  sir. 

Q.  And  he  wanted  you  to  get  aboard  on  account  of 
the  danger  of  your  tug  going  down  ?        A.  Yes,  sir. 

Q.  What  happened  after  you  got  aboard  the 
^'Oceania  Vance"? 

A.  Well,  we  went  back  and  spoke  to  the  barge. 
[93] 
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Q.  First  she  swung  around  and  broke  loose,  did 
she?        A.  Yes,  sir. 

Q.  Then  were  her  sails  changed  any? 

A.  Yes,  sir,  as  she  was  swinging  off  to  come  before 
the  wind. 

Q.  Did  all  of  you  turn  to  and  help  to  swing  over  her 
sails? 

A.  Yes,  sir.     I  don 't  know  that  everybody  did,  but 
I  know  some  of  us  did ;  we  done  all  w^e  could. 

Q.  They  were  swung  over  into  the  wind  so  as  to  do 
what  ? 

A.  So  as  to  bring  her  head  off,  let  her  head  fall  off 
before  the  wind  and  get  way  on  the  vessel. 

Q.  You  swung  her  clear  around  ?        A.  Yes,  sir. 

Q.  And  came  back  to  where  the  tug  had  been  ? 

A.  Yes,  sir.     And  spoke  to  the  barge. 

Q.  At  that  time  had  the  tug  sunk  ?        A.  Yes,  sir. 

Q.  By  the  time  you  got  back  ?        A.  Oh,  yes. 

Q.  About  how  long  were  you  swinging  the  tug 
around  ? 

A.  Why,  I  don't  know  just  exactly  the  length  of 
time,  it  took  some  few  minutes. 

Q.  Were  you  out  of  sight  of  the  tug  before  it  went 
down?        A.  Yes,  sir. 

'Q.  You  were  out  of  sight  of  her  but  did  you — 

A.  We  saw  the  barge  afterwards,  and  then  we  saw 
wreckage  of  the  tug. 

Q.  You  swung  around  and  then  picked  up  the 
barge?        A.  Yes,  sir.     [94] 

Q.  After  haining  the  barge  you  found  then  that 
the  tug  had  sunk  ?        A.  Yes,  sir. 
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Q.  And  you  left  instructions  with  the  barge  to 
hang  on  to  the  hawser  to  the  tug  ?        A.  Yes,  sir. 

Q.  The  tug  acted  at  the  bottom  of  the  sea  as  an 
anchor  for  the  barge  ?        A.  Yes,  sir. 

Q.  And  then  you  and  the  rest  of  the  crew  of  the 
^'Sea  Lion"  came  on  with  the  schooner  to  Port 
Townsend?        A.  Yes,  sir. 

Q.  Did  you  learn  from  the  captain  or  officers  of 
the  ''Oceania  Vance,"  what  they  had  done  previous 
to  the  time  of  the  collision  ? 

A.  Well,  he  told  me  coming  up  the  straits,  but  I 
don't  recollect  exactly  what  it  was,  I  would  not  swear 
to  what  he  said. 

Q.  Do  you  remember  his  telling  you  how  long 
previous  to  that  that  he  had  worn  ship  on  their  course 
to  Dungeness? 

A.  After  picking  up  Race  Rocks,  before  they 
shaped  their  course  for  Dungeness,  about  20  minutes, 
he  said. 

Q.  Did  he  tell  you  about  what  speed  they  were  go- 
ing at  the  time  of  the  collision  or  just  immediately 
before  it  ? 

A.  He  said  three  and  a  half  or  four,  if  I  remember 
right.     I  would  not  say  as  to  that. 

Q.  Did  you  notice  what  speed  they  were  going 
when  you  left  after  the  collision,  while  the  fog  was 
still  on  ? 

A.  No,  I  did  not.     I  should  judge  they  were  mak- 
ing between  four  and  five.     [95] 
Q.  Afterwards?        A.  Yes,  sir. 
Mr.  HUGHES.— I  offer  this  photograph  of  the 
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'*Sea  Lion,"  identified  by  the  witness,  in  evidence. 

Photograph  marked  Libelant's  Exhibit  ''B,"  filed 
and  returned  herewith. 

Q.  I  show  you  Libelant's  Exhibit  "A,"  and  the 
line  '*B" — "C"  as  indicated  here  by  Captain  Love- 
joy,  showing  the  course  from  Discovery  Island  to 
point  of  collision,  is  that  about  correct? 

A.  That  is  just  about  correct. 

Q.  The  letter  "B,"  would  that  in  your  judgment 
be  about  the  location  or  place  in  the  water  w^here  the 
collision  occurred?        A.  Just  about  that. 

Cross-examination. 

Q.  (Mr.  TRUMBULL.)  I  understand.  Captain, 
it  was  your  watch  at  the  time  this  collision  occurred. 

A.  Yes,  sir. 

Q.  Prior  to  the  collision  you  heard  fog-signals 
from  the  schooner  ? 

A.  Within  a  minute  or  so  of  the  collision. 

Q.  Had  not  you  heard  any  prior  to  that  ? 

A.  None  at  all. 

Q.  How^  many  signals  did  you  hear  ?        A.  Two. 

Q.  That  is  two  separate  and  distinct  signals  ? 

A.  Yes,  two  separate  and  distinct  signals. 

Q.  These  signals  consisted  of  what  ?     [96] 

A.  Three  blasts  of  the  whistle  with  his  fog-horn. 

Q.  These  indicated  to  you  what? 

A.  That  the  vessel  was  running  before  the  wind. 

Q.  How  far  were  these  signals  apart  ? 

A.  Well,  about  far  enough  that  I  could  get  in  a 
blast  of  my  whistle. 

Q.  For  you  to  give  your  signal  ?        A.  Yes,  sir. 
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■Q.  Which  consisted  of  what  ? 

A.  One  long  blast  and  two  short. 

Q.  That  indicated  what  ?        A.  That  I  had  a  tow. 

Q.  Now,  when  was  it  that  you  signaled  to  stop  the 
engine  %        A.  When  I  first  heard  his. 

Q.  The  first  signal  ? 

A.  The  first  signal  that  I  heard. 

Q.  And  how  long  was  it  after  that  that  you  saw 
the  schooner? 

A.  Well,  I  would  not  say  the  exact  time,  but  a  very 
short  time,  because  I  blew  my  tow  whistle  and  he 
answered  right  away,  and  then  I  seen  him  as  he  was 
blowing  his  whistle. 

Q.  Well,  that  would  be  about  a  minute  or  a  min- 
ute and  a  half. 

A.  Oh,  no ;  it  would  not  be  a  half  a  minute. 

Q.  Not  a  half  a  minute  ?        A.  No. 

Q.  Well,  now,  did  you  stop  the  engine  before  or 
just  after  you  saw  the  schooner  ? 

A.  Before  I  saw  the  schooner.     [97] 

Q.  When  you  saw  the  schooner  what  did  you  do? 

A.  I  blew  the  danger  signal,  put  my  helm  hard 
astarboard  and  backed  her  at  the  same  time. 

Q.  Gave  the  signal  to  back  the  engine? 

A.  Yes,  sir. 

Q.  Then  what  did  you  do  ? 

A.  Well,  Captain  Lovejoy  came  into  the  pilot- 
house at  that  time  and  relieved  me  and  I  went  aft  to 
look  out  for  the  hawser. 

Q.  How  long  did  it  take  you  to  go  back? 

A.  It  did  not  take  me  very  long. 
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Q.  Could  you  tell  me  about  how  long? 

A.  As  to  minutes  or  seconds  I  never  timed  myself; 
I  Avent  as  fast  as  I  could. 

Q.  You  went  over  the  top  of  the  deck-house  ? 

A.  Yes,  sir. 

Q.  How  did  you  get  up  there  ? 

A.  I  was  in  the  pilot-house. 

Q.  Can  you  go  out  of  the  pilot-house? 

A.  Out  of  the  pilot-house,  there  is  a  railing  around 
here  and  I  ran  aft  here  and  jumped  down  on  the  bitts 
here. 

Q.  Then  what  happened  after  you  got  there  ? 

A.  What  do  you  mean  f 

Q.  In  regard  to  the  engines  ? 

A.  They  were  going  full  speed  ahead,  and  then 
just  as  I  left,  as  Captain  Lovejoy  stuck  his  head  out 
of  the  pilot-house  window,  I  went  out  of  the  door, 
and  he  told  me  what  he  had  done,  he  rang  the  full 
speed  ahead. 

Q.  He  changed  it?     [98]         A.  Yes,  sir. 

Q.  Almost  instantly  ? 

A.  Yes.  The  three  different  signals  were  almost 
together. 

Q.  One  right  after  the  other? 

A.  Yes,  sir,  almost  as  fast  as  a  man  can  work  his 
engine. 

Q.  Well,  you  had  seen  the  schooner  before  you 
left  the  pilot-house  ?        A.  Yes,  sir. 

Q.  And  did  you  see  the  schooner  again  before  the 
collision?        A.  Yes,  sir. 
Q.  Where  did  you  see  her? 
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A.  I  saw  her  come  aboard  of  us;  I  was  standing 
forward  looking  at  her,  forward  on  the  deck. 

Q.  After  you  had  gone  to  the  stern  ? 

A.  Yes,  sir. 

Q.  And  came  back  ? 

A.  Yes,  sir,  I  came  forward. 

Q.  You  came  forward  again  and  you  had  seen  the 
schooner  coming  toward  the  tug  ? 

A.  Yes,  sir,  she  was  coming  from  the  time  I  seen 
her,  she  was  coming  toward  the  tug.  As  I  ran  for- 
ward on  the  port  side  I  could  see  her  bowsprit  over, 
and  the  reason  I  ran  forward  was  to  keep  away  of 
the  smokestack. 

Q.  These  changes  of  the  engine  had  they  made  any 
difference  in  the  speed  of  the  tug? 

A.  Might  have  slowed  down  a  little,  but  I  do  not 
know  whether  they  had  or  not.  I  know  the  tiig  had 
slowed  a  little,  but  she  had  not  gone  very  much.  She 
was  still  going  ahead. 

Q.  The  tug  was  going  ahead  and  the  schooner  was 
coming     [99']     toward  the  tug.         A.  Yes,  sir. 

Q.  Now,  when  you  saw  the  schooner  first,  she  was 
about  200  feet  away  ?        A.  About  that,  yes. 

Q.  And  your  idea  was  by  stoppnig  your  engine  and 
then  reversing  the  engine,  was  to  avoid  her  % 

A.  Yes,  sir. 

Q.  If  it  had  been  continually  reversed,  would  it 
have  avoided  her  %        A.  No. 

Q.  Why  not? 

A.  Because  he  did  not  change  his  course ;  we  could 
not  stop  the  way  of  the  vessel  at  the  time  she  would 
be  reached. 
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Q.  Were  these  proceedings  on  your  part  to  stop 
the  engines  and  reverse  the  engines  on  the  assump- 
tion that  the  captain  of  the  schooner  would  change 
the  course  of  his  vessel?        A.  Certainly. 

Q.  Based  on  that?        A.  At  that  time. 

Q.  If  you  had  known  that  he  was  not  going  to 
ehange  his  course,  what  would  you  have  done  ? 

A.  I  certainly  would  have  rung  full  speed  and 
probably  would  have  cut  the  hawser  to  give  her  a 
chance  to  get  away. 

Q.  Now,  this  schooner,  when  you  saw  her  first,  had 
her  sails  all  up  except  the  topsails  ? 

A.  The  fore  and  main  topsails,  I  noticed  them 
after  the  collision.  I  don't  know  what  was  up  be- 
fore, because  [100]  I  did  not  take  time  to  see,  her 
bowsprit  came  out  of  the  fog,  her  bow  came  out  of 
the  fog,  and  what  was  above  I  did  not  notice. 

Q.  Well,  now,  what  would  the  captain  of  the 
schooner  have  done  with  a  vessel  that  close  to  each 
other  and  getting  closer  to  each  other  every  second, 
to  have  changed  the  results'? 

A.  Well,  I  don't  know  what  he  could  have  done. 
I  know  what  he  could  have  tried  to  have  done. 

Q.  What  in  your  opinion  would  you  have  tried  to 
have  done  ? 

A.  Put  my  helm  down  and  let  her  come  into  the 
wind,  put  all  hands  on  the  spanker-sheet  so  as  to  haul 
her  around. 

Q.  How  long  would  it  have  taken  to  have  done 
that? 

A.  That  would  have  taken  sometime,  her  sails  are 

heavy  sails. 
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Q.  Is  it  not  a  fact,  Captain,  that  assuming  that 
you  were  200  feet  apart,  and  both  of  the  vessels  go- 
ing that  that  distance  would  be  covered  in  a  very  few 
seconds  ?        A.  Yes,  sir. 

Q.  So  that  it  is  not  probable  that  anything  could 
have  been  accomplished  in  that  distance  ? 

A.  Well,  I  don't  know  whether  it  could  or  not. 

Q.  Well,  as  a  sailor,  what  would  be  your  opinion  ? 

A.  Well,  I  would  have  tried  to  clear  whether  she 
would  have  cleared  or  not  I  don't  know.  I  am  not 
a  schooner  man,  I  am  not  a  sailor,  I  am  a  steamboat 
man ;  sailing  vessels  are  out  of  my  line ;  I  am  a  steam- 
boat man. 

Q.  I  thought  you  were  in  charge  of  a  whaler  now? 

A.  Yes,  a  steam  whaler.  I  have  made  a  few  trips 
to  sea  in  sailing  vessels,  one  was  in  the  "Oceania 
Vance"  after  the  collision.  I  never  handled  a  sail- 
ing vessel  to     [101]     know  what  they  can  do. 

Q.  This  was  quite  a  thick  fog  was  it  not  ? 

A.  Very  foggy. 

Q.  And  was  there  much  of  a  wind  1 

A.  Quite  a  breeze  of  wind. 

Q.  Which  way  was  is  blowing  from  ? 

A.  About  southwest. 

Q.  How  long  was  it  after  that  before  the  fog 
lifted? 

A.  The  fog  lifted  along  about  one  or  two  o'clock  in 
the  afternoon,  something  like  that. 

Redirect  Examination. 
Q.  (Mr.   HUGHES.)      How  were  her  sails  set 
when  you  were  aboard  the  ship  ? 
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A.  You  mean  which  side  they  were  on  ? 

Q.  Yes.        A.  They  were  on  the  port  side. 

Q.  And  if  she  was  sailing  before  the  wind,  when 
she  had  shaped  a  course  after  passing  Race  Rocks 
for  Dungeness,  about  what  course  would  that  be  ? 

A.  That  would  be  about — 

Q.  About  southeast  ? 

A.  It  would  be  more  to  the  eastward,  about  east  by 
south. 

Q.  She  would  have  to  have  her  sails  pretty  well  on 
the  port  side  in  order  to  get  the  full  benefit  of  the 
wind?        A.  Yes,  sir. 

Q.  And  with  her  sails  in  that  position,  she  would 
put  her  helm  hard  aport  and  that  would  bring  her 
around  with  the  wind  as  it  was  ? 

A.  No.  He  would  have  to  get  her  spanker  in  be- 
fore she  [102]  would  have  gone  very  far;  after 
she  got  around  so  far  she  would  spill  on  the  spanker, 
and  the  weight  of  the  sails  would  have  kept  her  there, 
but  if  he  could  have  got  the  spanker  in  and  sheeted 
home,  as  they  call  it  and  let  go  the  head  sails,  she 
would  have  come  around  herself. 

Q.  Putting  the  wheel  hard  down  ? 

A.  Yes,  sir,  she  would  have  come  to  a  certain  dis- 
tance, but  beyond  that  she  would  not  have  come  with 
the  sheets  and  sails  in  the  position  that  they  were. 

Q.  And  by  putting  your  wheel  hard  astarboard, 
putting  your  hehn  to  port,  while  making  headway, 
how  would  it  throw  the  bow? 

A.  Throw  the  bow  to  port. 

Q.  So  that  it  would  be  throwing  your  ship  away 
from  him  all  the  time  as  he  was  coming? 
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A.  Yes,  sir. 

Q.  And  that  was  your  idea  in  making  that  man- 
euver, from  what  you  could  see,  as  you  first  saw  the 
bow  appear  out  of  the  fog  ?        A.  Yes,  sir. 

Q.  You  thought  that  the  distance  was  sufficient  so 
that  you  could  keep  out  of  his  way  and  the  most  that 
would  happen  would  be  that  the  two  ships  would 
bump  each  other  at  the  most  ?        A.  Yes,  sir. 

Q.  And  where  w^ere  you  on  the  ship  when  you 
heard  the  captain  give  the  signal  "Full  speed 
ahead"? 

A.  I  was  just  about  at  the  aft  part  of  the  pilot- 
house. 

Q.  Walking  back?     [103] 

A.  Running  back. 

Q.  Somewhere  on  the  aft  part  of  the  deck? 

A.  On  the  aft  part  of  the  pilot-house.  I  had  not 
much  more  than  got  out  of  the  door  and  slammed  the 
door  and  was  running  back. 

Q.  Did  you  notice  the  ship,  w^as  it  fuller  in  sight, 
fuller  in  view  at  that  time  ?        A.  Yes,  sir. 

Q.  And  her  position  was  better  defined? 

A.  Yes,  sir. 

Q.  So  that  you  could  tell  what  she  was  doing 

A.  Yes,  sir. 

Q.  (Mr.  TRUMBULL.)  About  what  speed  were 
you  making? 

A.  We  were  making  about  four  or  four  and  a  half, 
something  like  that. 

Q.  (Mr.  HUGHES.)  That  was  the  speed  you 
were  making  during  the  fog,  was  it  ?        A.  Yes,  sir. 
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Q.  Now,  considering  the  condition  of  the  tides  and 
currents  there,  could  you  keep  your  tow  in  position 
at  a  slower  speed  than  that  ?        A.  No. 

IQ.  You  were  running  then  as  slowly — 

A.  As  slowly  as  we  could  make  our  course,  cer- 
tainly. 

(Testimony  of  witness  closed.) 

Hearing  adjourned.     [104] 

Seattle,  Washington,  May  6,  1912. 
PRESENT:  Mr.  HUGHES,  for  the  Libelant. 

Mr.  TRUMBULL,  for  the  Claimant. 
[Testimony  of  Christian  Anderson,  for  Libelant.] 

CHRISTIAN  ANDERSON,  a  witness  called  on 
behalf  of  the  libelant,  being  duly  sworn,  testified  as 
follows : 

Q.  (Mr.  HUGHES.)  You  are  a  seafaring  man, 
Mr.  Anderson?        A.  Yes,  sir. 

Q.  How  long  have  you  been  a  seafaring  man  ? 

A.  Forty-one  years. 

Q.  Were  you  the  quartermaster  on  the  tug  "Sea 
Lion"  on  the  9th  of  June,  1909?        A.  Yes,  sir. 

Q.  When  did  you  go  on  duty  ? 

A.  Six  o'clock,  sir,  in  the  morning. 

Q.  What  was  the  condition  of  the  weather  at  that 
time? 

A.  Oh,  kind  of  foggy,  blowing  a  strong  breeze. 

Q.  Was  the  fog  dense  ? 

A.  Yes,  it  w^as  getting  thick  all  the  time;  it  was 
very  thick  after  while. 

Q.  Who  was  in  command  in  the  wheel-house  with 
you  ? 
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A.  The  mate  was  in  command  just  then,  Mr. 
Stream,  I  think  his  name  is. 

Q.  The  captain's  cabin  was  immediately  behind 
the  pilot-house?        A.  Yes,  sir. 

Q.  Were  the  windows  of  the  pilot-house  open  after 
you  came  on  deck  and  up  to  the  time  of  the  collision  ? 

A.  When  I  came  in  I  opened  the  windows  just 
about  10  minutes  or  so  afterwards.  When  I  saw 
what  kind  of  weather  it  was  I  opened  the  windows. 
[105] 

Q.  They  remained  open  all  the  time  after  that? 

A.  Right  to  the  collision. 

Q.  For  how  long,  for  a  half  an  hour  1 

A.  Just  about  half  an  hour.  I  could  not  say  ex- 
actly. 

iQ.  Do  you  know  when  the  collision  did  occur  ? 

A.  It  was  twenty  minutes  of  seven  when  I  left  the 
pilot-house. 

Q.  What  signals  was  the  "Sea  Lion"  giving? 

A.  She  was  blowing  one  long  and  two  short. 

Q.  How  frequently? 

A.  It  was  very  often.  It  might  be  a  minute  or  two 
at  the  time,  she  was  going  continually  pretty  near  all 
the  time  blowing  a  whistle,  I  should  judge  a  minute 
or  two. 

Q.  Blowing  one  long  and  two  short  whistles? 

A.  Yes,  sir. 

Q.  Did  you  finally  hear  a  fog-horn  from  some 
other  vessel  ?        A.  Yes — not  from  other  vessels — 

Q.  I  mean  outside  of  your  ship,  did  you  hear  a  fog- 
horn before  the  collision? 
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A.  We  heard  a  sailing  ship  on  the  starboard  side. 

Q.  Forward  of  the  beam  was  it,  on  the  starboard 
bow?        A.  Yes,  a  little  forward  of  the  beam. 

Q.  At  that  time  you  eould  not  see  the  ship  that 
gave  that  signal?        A.  No,  sir. 

Q.  Did  the  mate  answer  it? 

A.  He  answered  immediately. 

Q.  What  else  did  he  do  ? 

A.  Well,  he  blow^ed  his  horn  again,  the  schooner 
did,  then  the  jibboom  was  right  over  our  engine- 
house. 

Q.  At  the  timie  he  blowed  the  second  time  he  was 
close  to     [106]     you?        A.  Yes,  right  on  to  us. 

Q.  Going  back  to  when  you  first  heard  his  fog 
signal,  that  first  signal  of  the  "Oceania  Vance,"  wdiat 
did  the  mate  command  you  to  do  ? 

A.  To  put  the  wheel  over. 

Q.  How,  starboard? 

A.  Starboard,  I  think  it  w^as,  so  far  as  I  can  re- 
member I  think  it  w^as  starboard. 

Q.  Did  you  put  it  over  ? 

A.  I  done  all  I  could  to  get  it  over,  but  they 
smashed  together  before  w^e  were  through,  there  was 
no  time  to  spare  there. 

Q.  Did  the  captain  come  into  the  pilot-house  ? 

A.  He  was  in  the  pilot-house  before  they  went  to- 
gether. The  door  was  open  and  he  heard  the 
trouble — 

Q.  He  came  right  into  the  pilot-house? 

A.  Yes,  sir. 

Q.  He  took  conmiand,  did  he? 
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A.  Well,  he  was,  he  took  command,  but  it  was  just 
a  short  time. 

Q.  The  mate  went  out,  didn't  he*? 

A.  Well,  the  mate  went  out  first  and  then  the  cap- 
tain followed  him,  because  it  was  no  place  to  be  there. 

Q.  You  stayed  at  the  wheeH 

A.  I  stayed  there  until  I  saw  the  captain  and  the 
mate  jump  on  the  schooner. 

Q.  Did  you  keep  the  wheel  hard  over  as  long  as 
you  stayed  there? 

A.  I  kept  it  over,  that  was  my  order.     [107] 

Q.  Then  after  they  had  gone,  did  you  hear  them 
call  from  the  ' '  Oceania  Vance, ' '  to  get  over  ? 

A.  I  dare  say.  I  could  not  say  I  heard  it,  because 
I  was  making  up  my  mind  whether  to  leave  the 
wheel ;  there  was  nobody  to  give  me  orders  to  I  left  it. 

Q.  You  went  out  % 

A.  I  went  out  and  saw  them  climbing  up  the  bob- 
stays  and  chain  plates,  and  they  were  helping  all  they 
could  to  get  them  up  aboard. 

Q.  Were  you  one  of  the  last  men  to  get  aboard  ? 

A.  I  was  next  to  the  last.  When  I  passed  the  en- 
gine-house I  sung  out  for  the  second  engineer  to 
come. 

Q.  He  followed  you  %■ 

A.  He  asked  me  if  I  was  in  a  hurry,  and  I  says  if 
you  want  to  save  yourself  you  better  come.  He  was 
just  behind  me. 

Q.  Now,   when   you   first   noticed   the    "Oceania 
Vance,"  was  she  getting  pretty  close  to  you? 
A.  She  was  too  close. 
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Q.  Was  there  anybody  on  the  lookout  on  her? 

A.  Not  that  I  could  see.  There  might  have  been, 
but  I  do  not  think  there  had  been  any.  I  could  not 
see  any.  They  might  have  jumped  down ;  it  was  too 
close  then  to  see. 

Q.  You  have  had  a  good  deal  of  experience  on  sail- 
ing vessels,  have  you  ? 

A.  Yes,  sir,  I  should  say  so. 

Q.  You  have  commanded  sailing  vessels  as  master 
yourself  ? 

A.  I  have  been  master  of  square  rigged  vessels  for 
over  14  yeai^,  all  around  the  world. 

Q.  What  rate  of  speed  was  the  ''Oceania  Vance'* 
sailing  when  you  saw^  her  coming  to  you?     [108] 

A.  Well,  the  w^eather  was  blowing,  she  had  the  top- 
sails on  and  no  ballast,  and  I  should  think  she  was 
going  about  seven  or  eight  miles  an  hour,  I  should 
judge  so.  During  the  day  the  died  down  after  the 
collision;  but  at  the  time  of  the  collision  it  was  a 
pretty  strong  breeze. 

Q.  The  wind  died  out  afterwards? 

A.  Yes,  gradually. 

Q.  Up  to  that  time  the  wind  was  blowing  quite  a 
breeze?        A.  Quite  a  strong  breeze. 

Q.  And  what  direction  was  it  coming  on,  your 
bow  ?        A.  Coming  on  our  starboard  bow  a  little. 

Q.  What  was  your  course  ? 

A.  I  think,  so  far  as  I  remember,  it  was  southwest 
by  south  a  little  southerly,  may  be  half  a  point;  I 
could  not  say  for  sure,  but  it  was  a  little  southerly. 
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Cross-examination. 

Q.  (Mr.  TRUMBULL.)  How  long  had  yon  been 
on  watch  that  morning,  Mr.  Anderson"? 

A.  From  six  o'clock,  sir,  in  the  morning. 

Q.  How  long  after  you  w-ent  on  watch  did  this  col- 
lision occur? 

A.  Just  when  I  left  it  was  20  minutes  to  seven  in 
the  pilot-house. 

Q.  How  did  you  come  to  notice  that  ? 

A.  I  noticed  that  because  the  clock  was  hanging 
right  before  me,  and  I  knew  there  would  be  a  ques- 
tion about  it,  so  I  looked  at  it. 

Q.  You  knew  there  would  be  a  question  ? 

A.  Yies,  sir. 

Q.  Why  did  you  think  so  ?     [109] 

A.  I  have  been  to  sea  all  my  life  and  have  been  on 
trials  like  this  before. 

Q.  You  thought  there  would  be  some  trial  ? 

A.  There  would  be. 

Q.  So  you  determined  to  post  yourself? 

A.  Well,  I  would  see  the  time.  You  see  there  was 
very  little  time  to  look  after  things  then. 

iQ.  Well,  when  you  went  on  watch  then  the  *'Sea 
Lion"  was  blowing  her  fog- whistle? 

A.  All  the  time ;  just  a  little  between. 
Q.  Could  you  hear  the  fog-signal  from  the* 'Oceania 
Vance"? 

A.  No,  sir,  did  not  hear  it  until  just  before,  just 
a  very  short  time  before  they  struck,  I  heard  one. 

Q.  How  long  before  ? 

A.  Well,  it  was  not  much,  I  could  not  say  exactly, 
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but  it  could  not  be  more  than  a  couple  of  minutes. 

Q.  A  couple  of  minutes'? 

A.  It  was  very  little.  When  the  second  one  blew 
the  jibboom  was  right  over  us. 

Q.  NoAv,  you  w^ere  in  the  pilot-house  looking  out 
of  the  window  ?        A.  Yes,  sir. 

Q.  How  long  before  the  collision  did  you  see  the 
*' Oceania  Vance"? 

A.  Oh,  there  was  very  little;  it  was  so  thick  you 
could  not,  I  don't  think  you  could  see  150 — well, 
about  40  fathoms  something  like  that.  It  w'as  very 
thick.  You  could  hardly  cut  it  with  a  knife,  it  was 
so  thick. 

■Q.  You  think  that  when  you  saw  the  "Oceania 
Vance"  she  w^as  about  how  far  from  you? 

A.  They  were  very  little,  a  short  distance,  right 
close  to     [110]     us. 

Q.  Well,  was  she  blowing  her  whistle  ? 

A.  We  heard  one  blow  and  the  second  blow  was 
right  on  top  of  us. 

Q.  What  did  you  do  when  you  seen  her  % 

A.  Well,  I  took  my  orders  from  the  mate. 

Q.  What  orders  did  the  mate  give  you? 

A.  To  put  the  wheel  over. 

Q.  Which  w^ay  ?        A.  I  put  it  to  starboard. 

Q.  Do  you  remember  that  you  put  it  to  starboard? 

A.  So  far  as  I  remember,  I  had  to;  I  have  been 
on  this  trial  onee  before,  and  I  am  almost  certain  I 
said  the  very  same  thing  there.  That  is  three  years 
now ;  it  is  a  long  time,  and  I  forget  a  little  about  it, 
but  I  am  almost  sure.  It  was  the  only  w^ay  we  could 
clear  it. 
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Q.  What  other  orders  did  the  mate  give  you  ? 

A.  Well,  the  mate  did  not  give  me  any.  The  cap- 
tain was  there  and  they  did  not  give  me  any  other 
orders ;  they  went  and  left  me. 

Q.  The  captain  came  into  the  pilot-house  % 

A.  He  was  there  w^hen  the  vessel  came. 

Q.  And  was  the  mate  in  the  pilot-house  ? 

A.  The  mate  was  there  before,  you  know. 

Q.  After  he  gave  you  the  order  to  put  the  wheel 
over,  w^hat  did  he  do  then  % 

A.  Well,  I  had  it  over  as  quick  as  I  could. 

Q.  What  did  the  mate  do  % 

A.  He  left  the  pilot-house. 

Q.  What  did  the  captain  do?     [Ill] 

A.  He  went  after  him,  because  they  struck  together 
and  there  was  no  time  to  stop  there. 

Q.  Went  right  out  ? 

A.  Yes.  The  mate  gave  a  signal  to  the  engineer, 
but  I  do  not  know  about  that ;  I  was  hauling  the  wheel 
over. 

Q.  Y-ou  do  not  know  what  signal  he  gave  ? 

A.  No,  but  we  were  going  with  slow  speed;  when 
we  were  traveling  before  the  collision  we  slowed 
down. 

Q.  And  neither  the  mate  nor  the  captain  were  in 
the  pilot-house? 

A.  No,  they  were  in  the  house  and  went  down  over 
the  house  and  took  hold  of  the  chain  plates  on  the 
schooner  and  went  up,  and  when  I  saw  them  I  made 
up  my  mind  there  was  nothing  nor  nobody  to  give 
me  orders,  and  I  left. 
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Q.  Well,  Mr.  Anderson,  the  collision  then  occurred 
almost  within  a  few  seconds  after  the  time  that  you 
saw  the  schooner  come  up  out  of  the  fog"? 

A.  Yes,  I  could  almost  swear  it  was  within  three 
or  four  minutes,  three  minutes. 

Q.  Do  you  mean  minutes  or  seconds? 

A.  Minutes.  It  could  not  be  three  minutes.  It 
was  done  in  no  time. 

Q.  Do  you  realize  how  much  time  three  minutes  is"? 

A.  Well,  in  a  condition  like  that,  it  was  a  very 
short  time. 

!Q.  Well,  you  stated  that  the  schooner  was  going 
seven  or  eight  miles  an  hour  ? 

A.  There  was  no  ballast  in  that  schooner  and  there 
was  a  strong  breeze. 

Q.  How  do  you  know  how  fast  she  was  going? 

A.  Well,  I  cannot  say  for  sure,  but  if  I  had  seen 
a  log  I     [112]     could  tell. 

Q.  Why  do  you  think  so  ? 

A.  On  account  of  the  wind,  it  w^as  a  strong  breeze, 
and  she  had  all  her  sails  on. 

Q.  All  of  the  sails  ?        A.  Yes,  the  topsails,  too. 

Q.  All  were  up  ?        A.  Yes,  sir. 

Q.  You  are  sure  of  that  ? 

A.  Yes.  I  am  not  sure  about  the  foretopsail,  but 
the  mizzen  and  maintopsail  were  on. 

iQ.  When  did  you  notice  that? 

A.  After  I  got  on  board. 

Q.  You  formed  your  opinion  then  as  to  how  fast 
she  was  going  after  you  got  on  board  the  vessel  and 
seen  the  sails  she  had  ? 
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A.  I  could  form  that  in  a  minute,  before  I  left  the 
^'Sea  Lion"  I  called  the  engineer  up  to  come,  and 
I  looked  out  at  it  then;  I  was  by  the  engine-house 
and  1  sung  out  for  the  second  engineer  to  come  up  if 
he  wanted  to  be  saved,  and  I  was  looking  at  the  wind 
just  then,  and  I  told  him,  ''If  you  don't  come  now 
you  will  be  gone," — to  hurry  up.  He  asked  if  I  was 
in  -a  hurry  and  I  said  yes.  Then  I  hooked  on  the 
bobstays  over  the  house  and  I  had  the  engineer  just 
behind  me. 

Q.  And  that  is  the  only  reason  why  you  thought 
it  was  going  seven  or  eight  miles  an  hour  % 

A.  I  am  almost  certain  she  was  going  seven. 

Q.  What  do  you  mean  by  almost  certain,  what  do 
you  base  it  on?    You  did  not  see  her  go?     [113] 

A.  Well,  she  was  coming  with  the  wind  full  speed, 
and  I  have  been  to  sea  forty-one  years,  and  I  ought 
to  be  able  to  say  just  about  how  much  will  go.  I  have 
been  to  sea  all  my  life. 

Q.  But  she  was  within  about  200  feet  when  you 
saw  her,  and  she  was  coming  through  a  thick  fog. 

A.  Yes,  sir. 

Q.  And  the  wind  had  died  down. 

A.  No,  not  just  then,  but  the  wind  died  down,  but 
not  sudden. 

IQ.  So  you  formed  an  opinion  as  to  how  fast  she 
was  going  after  you  got  on  the  schooner  and  she 
started  on  toward  Poii;  Townsend? 

A.  Well,  I  formed  my  opinion  before  I  left  the 
"Sea  Lion";  I  was  looking  at  the  ''Sea  Lion"  to  see 
if  she  was  going  down,  and  I  saw  she  was  going  down 
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sideways,  and  I  looked  at  the  wind  and  weather,  and 

I  said  that  schooner  was  coming  with  good  speed,  a 

little  toy  good  speed,  in  my  opinion,  for  the  foggy 

weather. 

Q.  You  said  tliat  to  yourself,  did  you? 

A.  Yes,  sir. 

Q.  You  remember  that  you  said  that? 

A.  I  was  thinking  of  that.  I  never  said  the  words, 
you  know. 

Q.  But  you  remember  that  you  were  thinking  of 
that  at  that  time  ?        A.  Yes,  I  w-as  thinking  of  it. 

Q.  And  at  that  time  you  made  up  your  mind  that 
she  was  going  seven  or  eight  miles  an  hour. 

A.  Between  seven  and  eight  I  should  guess.  I  am 
not  far  out  there.     [114] 

Redirect  Examination. 

Q.  (Mr.  HUGHES.)  About  how  hard  would  you 
say  the  wind  was  blowing? 

A.  I  could  not  say  that,  how  hard  it  was  blowing. 
I  never  had  any  experience  to  measure  the  wind  that 
way,  but  I  know  if  I  had  been  in  my  boat  I  could  not 
pull  it  up  with  two  oars,  there  would  have  to  be  two 
men  to  pull  against  that  wind,  I  mean  in  a  small  boat, 
to  pull  against  it. 

Q.  Pretty  strong  wind? 

A.  Strong  wind  to  be  in  there. 

(Testimony  of  witness  closed.)      [115] 


Puget  Sound  Tug-Boat  Company.  Ill 

[Testimony  of  Capt.  Charles  Roos,  for  Libelant.] 

Capt.  CHARLES  EOOS,  a  witness  called  on  be- 
half of  the  libelant  being  duly  sworn,  testified  as  fol- 
lows: 

Q.   (Mr.  HUGHES.)     You  are  a  master  mariner? 

A.  Yes,  sir. 

Ql  How  long  have  you  been  a  master  mariner  ? 

A.  Well,  for  some  thirty  odd  years. 

Q.  You  have  retired  now  and  live  in  Seattle  ? 

A.  Yes,  sir. 

Q.  Have  you  commanded  sailing  vessels  on  this 
coast  for  many  years?        A.  Yes,  sir. 

Q.  How  long?        A.  Since  1882. 

Q.  And  did  you  ever  command  a  three-masted 
schooner  similar  to  the  ''Oceania  Vance"? 

A.  Yes,  sir,  I  have  had  three  and  four  masted 
schooners. 

Q.  On  the  morning  of  the  9th  of  June,  1909,  the 
''Oceania  Vance"  was  sailing  up.  the  straits  toward 
Port  Townsend ;  the  wind  was  about  southwest,  quite 
a  strong  breeze,  and  there  was  a  dense  fog ;  she  had 
tacked  across  until  she  had  gone  to  a  point  eastward 
or  northwestward  of  Race  Rocks,  and  then  changed 
her  course  toward  Dmgeness  light  or  Point  Wilson ; 
sailing  before  the  wind  with  all  sails  set,  except  per- 
haps her  foretopsail;  the  tug  "Sea  Lion"  was  pro- 
ceeding down  the  straits  past  Discovery  Island,  on  a 
course  southwest  by  south  a  quarter  south,  or  there- 
abouts, to  pass  Race  Rocks,  and  was  a  mile  or  there- 
abouts to  the  east  of  Race  Rocks;  she  was  towing  a 
barge  laden  with  stone.     There  was  a  dense  fog. 
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She  was  giving  her  fog-signals  one  long  and  two  short 
blasts,     which    might    be     heard    on    the      [116] 
"Oceania  Vance." 

A.  How  did  they  know  it  could  be  heard  on  the 
** Oceania  Vance"?  She  was  to  windward,  you 
know.  Sometimes  a  steamer  blowing  a  whistle  to 
leeward  you  cannot  very  well  hear  the  sound. 

Q.  That  is  true,  but  the  captain  of  the  "Oceania 
Vance"  said  he  heard  her  for  ten  or  fifteen  minutes. 

A.  Oh,  well,  then. 

Q.  The  "Sea  Lion"  continues  her  course,  which 
would  cross  the  course  of  the  "Oceania  Vance." 
And  the  ' '  Oceania  Vance ' '  gave  a  fog-signal  from  her 
fog-horn,  a  short  time,  say  when  she  was  200  feet  or 
more  distance  from  the  "Sea  Lion."  I  will  ask  you 
to  state,  Captain,  under  these  circumstances  what 
would  be  the  duty  of  the  master  of  the  "Oceania 
Vance"  when  hearing  the  fog-signal  of  a  tug  with  a 
tow  continuing  to  be  sounded  ahead  of  him,  in  front 
of  his  course,  not  being  able  to  see  her. 

Mr.  TRUMBULL.— I  object  to  the  question— 

Q.  And  what  would  be  the  proper  seamanship  for 
the  master  of  the  "Oceania  Vance"  in  operating  that 
ship? 

Mr.  TRUMBULL.— I  object  to  the  question  for 
the  reason,  first  that  it  assumes  a  state  of  facts  which 
the  evidence  does  not  support.  Second,  that  it  calls 
for  a  conclusion  of  the  witness,  which  virtually  would 
involve  the  determination  of  the  case,  and  calls  for  a 
legal  conclusion. 

Q.  Now,  you  may  answer  what  would  be  proper 
seamanship  for  the  master  of  the  "Oceania  Vance" 
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under  the  circumstances  that  I  have  stated  ? 

A.  Well,  according  to  the  rules  of  the  road,  when 
two  vessels  meet,  and  you  cannot  tell  in  a  fog  whether 
they  are  meeting  [117]  or  whether  they  are  cross- 
ing one  another's  bow,  that  it  says  that  the  vessels' 
helms  should  be  put  port  to  port.  Of  course,  if  the 
steamer  being  ahead  and  seeing  the  schooner,  if  he 
put  the  wheel  to  port  he  would  have  run  into  the 
schooner,  and  the  schooner  running  with  the  wind  on 
the  quarter,  he  might  have  to  put  his  helm  down  and 
stop  his  headway  and  fetch  the  two  vessels  alongside 
of  one  another,  and  the  schooner  on  account  of  not 
being  able  to  back,  but  the  steamer  could  back  or  else 
go  ahead  by  putting  her  wheel  to  starboard,  he  could 
go  clear  of  the  schooner,  putting  the  helm  to  port,  he 
would  have  stopped  the  headway  altogether  and  they 
could  come  side  by  side. 

Q.  By  putting  the  helm  to  port  he  would  swing  her 
around  into  the  wind. 

A.  Come  right  up  to  the  wind  and  stop  the  head- 
way. 

Q.  Now,  Captain,  if  you  were  sailing  a  vessel  like 
the  "Oceania  Vance,"  and  you  heard  the  signals,  fog- 
signals  of  a  tug  with  a  tow,  and  they  continued  to  ap- 
proach you  or  so  as  to  appear  to  be  right  ahead  of 
you,  and  crossing  your  course,  when  they  got  very 
close,  but  you  could  not  see  them,  and  you  were  sail- 
ing with  all  sails  set  except  the  foretopsail,  if  you 
found  him  getting  close  to  you,  what  would  you  do  % 

Mr.  TRUMBULL.— I  object  on  the  ground  that  it 
is  incompetent  and  immaterial ;  don't  call  for  any  fact 
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and  calls  for  the  opinion  of  this  witness  as  to  what  he 

would  do. 

Q.  What  would  you  do  under  these  circumstances, 
what  would  be  proper  seamanship? 

A.  Proper  seamanship  would  be  to  put  my  helm 
down.     [118] 
Q.  Why? 

A.  Because,  that  would  stop  me  headway  alto- 
gether and  avoid  the  collision  as  much  as  possible. 
They  might  have  come  together  but  they  would  not 
have  come  together  with  the  force  as  if  I  had  kept  on 
my  course. 

Q.  Is  that  the  only  way  that  you  could  have 
stopped  the  headway  of  your  ship  ? 

A.  That  is  the  only  way  I  could,  by  luffing  her  up ; 
by  jibing  her  I  would  have  increased  the  headway 
and  it  would  take  so  much  more  time  to  jibe  a  vessel 
than  to  come  up,  because  of  the  sails  and  the  wind 
steady  helps  her  to  come  to  any  place  where  you  have 
put  the  helm.  If  you  have  all  the  sails  braced  it 
takes  so  much  longer  to  jibe  her  than  it  does  to  have 
a  vessel  to  come  up. 

Q.  Into  the  wind  you  mean  ? 

A.  Yes,  sir.  And  by  going  before  the  wind.  The 
more  I  go  before  the  wind  the  faster  I  go,  but  by 
putting  the  helm  down  I  come  up  into  the  wind  and 
it  stops  the  headway. 

Q.  Having  your  sails  all  on  the  port  side  and  the 
wind  blowing  on  your  starboard  quarter,  if  you  put 
your  hehn  hard  aport  or  put  it  down  as  you  put  it,  it 
would  bring  the  head  of  the  ship  around? 
A.  Sure,  yes. 
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Q.  Into  the  wind  % 

A.  And  stop  your  headway  as  much  as  possible. 
It  might  not  stop  it  altogether,  but  it  would  slow  it 
down  so  much,  it  would  not  get  ahead  hardly  at  all 
except  the  tide  would  take  her,  that  is  the  only  thing. 

Q.  Now,  the  ''Oceania  Vance"  is  a  three  master 
schooner,  [119]  about  150  feet  in  length,  in  what 
distance,  suppose  she  was  going  before  the  wind  at 
a  speed  of  say  seven  knots  an  hour,  in  what  distance 
could  she  swing  around  into  the  wind  so  as  to  prevent 
a  collision  that  would  cause  any  injury  to  the  tug- 
boat? 

Mr.  TRUMBULL.— I  object  for  the  reason  the 
witness  is  not  shown  qualified  to  answer  the  question. 

Q.  Let  me  put  it  this  way :  Suppose  she  was  run- 
ning free  with  all  sails  set  except  the  f oretopsail,  and 
the  wind  on  her  starboard  quarter,  in  what  distance 
could  she  be  brought  around  with  her  bow  to  the  wind 
sufficiently  to  strike  broadside  if  she  struck  at  all  the 
vessel  ahead  of  her  ? 

Mr.  TRUMBULL.— I  object  as  incompetent,  the 
witness  is  not  shown  to  be  qualified  to  answer  that 
question. 

A.  I  say  she  would  not  take  half  the  length  of  the 
vessel  to  fetch  her  to  pretty  near  a  standstill,  any- 
how to  fetch  her  around — say  she  w^as  going  east  or 
east  by  north,  now,  I  would  fetch  her  up  to  south- 
east in  half  a  length  of  her.  And,  of  course,  it  would 
take  perhaps  a  little  longer  if  the  course  up  was  close 
to  the  wind  and  she  don't  come  up  as  fast  as  when  she 
comes  from  the  east  to  southeast,  of  course,  then  she 
would  lose  her  headway  and  she  don 't  come  too  as  fast 
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as  when  she  was  going  full  speed.  As  soon  as  she 
gets  a  different  speed,  so  that  the  sails  don't  draw, 
consequently  she  gets  by  the  wind  and  the  sails  will 
shake,  and  that  will  stop  the  headway ;  after  she  gets 
up  in  the  wind  the  headway  is  stopped  altogether. 
[1191/2] 

Cross-examination. 

Q.  (Mr.  TRUMBULL.)  Suppose,  Captain,  that 
you  were  on  this  "Oceania  Vance,"  and  you  discov- 
ered a  tug  coming  toward  you  at  a  distance  of  150  to 
200  feet  in  the  fog,  what  steps  would  you  take  *? 

A.  How  do  you  mean  what  steps  ? 

Q.  What  would  you  do  ? 

A.  Well,  when  I  heard  her  whistle  I  cannot  tell. 

Q.  I  did  not  ask  you  that  Captain,  supposing  you 
saw  the  tug  coming  toward  you  and  you  were  going 
toward  the  tug  and  the  tug  lay  across  your  course, 
and  when  you  perceive  the  tug  you  were  somewhere 
between  150  and  200  feet  apart,  what  would  you  do  ? 

A.  Well,  if  I  can  see  the  tug,  and  I  see  I  cannot 
clear  him,  the  only  way  I  can  do  is  to  keep  the  helm 
to  port,  that  is  the  rules  of  the  road. 

Q.  Yes. 

A.  Now,  it  says  if  two  vessels  meet  head  on,  to 
avoid  a  collision  the  helm  should  be  put  to  port.  But 
here  is  a  tug-boat  going  pretty  near  in  the  same  direc- 
tion as  I  am.  I  am  coming  before  the  wind  and  he 
is  heading  right  up  into  the  wind,  and  we  are  coming 
pretty  near  bow  on,  he  is  trying  to  cross  my  bow. 
Now,  to  avoid  collision,  he  is  blowing  his  signals  that 
he  has  a  tow  behind.  I  know  if  I  put  my  helm  up  I 
either  run  into  the  steamer  or  into  the  tow,  and  to 
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avoid  that  I  put  my  helm  hard  aport  to  get  my  vessel 
up  into  the  wind. 

Q.  Now,  you  are  testifying  as  to  your  understand- 
ing of  the  rules  of  the  road?        A.  Yes,  sir.     [120] 

Q.  Now,  I  ask  you  what  you  would  do  as  a  sailor, 
as  a  seaman  without  regard  to  the  rules  of  the  road, 
and  your  understanding  of  the  rules  of  the  road,  state 
what  you  would  do. 

A.  That  is  what  I  would  do,  that  is  the  only  safe 
way. 

Q.  Well,  then,  you  run  the  risk  of  the  tug  striking 
you  amidships  ?        A.  No,  sir. 

Q.  Why  not? 

A.  The  tug  could  not  strike  you  amidships,  be- 
cause the  further  I  come  up  to  the, wind  the  further  I 
would  get  away  from  the  tug;  he  could  not  strike  me 
amidship.  He  is  going  this  way  and  I  am  coming 
right  off  by  putting  my  helm  hard  aport,  I  am  com- 
ing up  in  the  wind,  we  are  both  going  the  same  way, 
by  him  putting  the  helm  to  port  he  would  run  into  me, 
deliberately  run  into  me. 

Q.  Well,  now,  you  say  then  that  doing  that,  putting 
your  helm  hard  aport  and  bringing  you  up  to  the 
wind,  that  that  could  all  be  accomplished  in  going 
less  than  the  length  of  the  vessel  ? 

A.  Yes,  sir,  it  can  be  with  speed — I  do  not  know 
what  speed  she  w^as  going. 

Q.  Mr.  Hughes,  when  he  gave  you  the  question,  as- 
sumed that  she  was  going  seven  or  eight  miles  an 
hour. 

Q.  And  the  tug  is  going  four  or  five  miles  an  hour  % 

A.  Yes,  sir. 
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Q.  That  could  be  accomplished  under  these  condi- 
tions ?        A.  Yes,  it  can. 

Q.  Did  you  ever  accomplish  it  ? 

A.  Well,  I  have  had  lots  of  narrow  escapes.     [121] 

Q.  Did  you  ever  do  that  ? 

A.  Yes,  I  could  do  it. 

Q.  Did  you  ever  do  it  ? 

A.  Yes,  I  have  done  it,  tacking  ship  so  many  times. 
I  know  how  long  it  takes  for  a  schooner  to  come 
around. 

Q.  But  have  you  ever  done  anything  like  what  you 
have  described.  Captain,  where  you  are  in  danger  of 
colliding  with  a  tug  ? 

A.  Why,  no,  I  never  had  experience  in  colliding 
with  a  tug,  but  with  other  vessels.  Of  course,  we 
never  get  in  any  position  like  that  with  a  tug  as  a 
rule.  Lots  of  times  I  have  had  that  experience  with 
other  ships. 

Q.  The  tug  usually  keeps  out  of  the  way  ? 

A.  Yes,  most  of  the  time.  In  San  Francisco  Bay 
in  olden  times,  when  I  first  commenced  to  sail  there, 
we  did  not  have  any  tugs,  and  we  would  have  perhaps 
t\venty  or  twenty-five  vessels  going  out  at  one  time, 
and  you  have  all  kinds  of  experience.  Of  course, 
there  was  a  lot  of  rivalry  and  we  Avould  want  to  show 
who  had  the  best  vessel  to  beat  out  through  the  heads 
of  San  Francisco. 

Q.  These  were  all  sailing  vessels. 

A.  Yes.  Of  course,  with  a  steamer,  he  is  supposed 
to  keep  out  of  the  way  of  sailing  vessels,  but  circum- 
stances alter  cases. 

Q.  What  are  you  doing  now,  Captain  ? 
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A.  I  am  not  doing  anything  just  at  present. 

Q.  You  are  not  working  for  any  one? 

A.  No,  sir. 

Q.  Who  have  you  been  working  for  ? 

A.  Well,  the  last  I  worked  for  the  Globe  Naviga- 
tion Co.     [122] 

Q.  How  long  has  it  been  since  you  were  working? 

A.  About  four  years. 

(Testimonj^  of  witness  closed.)     [123] 

[Testimony  of  James  F.  Primrose,  for  Libelant.] 

JAMES  F.  PRIMROSE,  a  witness  called  on  be- 
half of  the  libelant  being  duly  sworn,  testified  as  fol- 
lows: 

Q.  (Mr.  HUGHES.)  You  are  an  engineer  of 
tug-boats  for  the  Puget  Sound  Tug-boat  Company? 

A.  Yes,  sir. 

Q.  Did  you  help  in  trying  to  raise  the  tug  "Sea 
Lion"?        A.  Yes,  sir. 

Q.  You  were  how  long  at  work  there  ? 

A.  Well,  my  recollection  was  three  days,  three  or 
four  days. 

Q.  You  have  been  through  those  waters  a  great 
deal? 

A.  Yes,  back  and  forth  through  there  for  several 
years. 

Q.  You  have  been  port  superintendent  also? 

A.  Yes,  I  am  at  the  present  time,  and  was  at  that 

time. 

Q.  You  are  familiar  with  the  tidal  currents  up 
around  Race  Rocks,  between  Discovery  Island  and 
Race  Rocks? 
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A.  Yes,  sir,  somewhat  familiar  with  them  towed 
through  them  for  several  years. 

Q.  Were  you  familiar  with  the  "Sea  Lion'"? 

A.  I  never  was  engineer  on  the  "Sea  Lion." 

Q.  But  you  were  familiar  with  her  ? 

A.  Yes,  I  am  familiar  with  her ;  she  has  been  under 
my  supervision.  I  have  rode  on  her  several  times  in 
the  performance  of  my  duty. 

Q.  Now,  what  are  the  currents  in  the  straits  out 
there  around  Race  Rocks  and  between  Discovery  Is- 
land and  Race  Rocks? 

Mr.  TRUMBULL. — It  does  not  seem  to  me  that 
that  is  the  best  evidence,  and  I  object  to  it  as  not  the 
best  evidence.  Mr.  Primrose  is  not  shown  to  be  com- 
petent to  testify. 

Mr.  HUGHES. — The  best  evidence,  of  course, 
would  be  the  currents  themselves,  but  being  unable  to 
introduce  them  in  evidence,  I  offer  in  evidence  the 
testimony  of  a  man  [124]  who  has  frequently  ob- 
served them  and  is  familiar  with  them.  Will  you  an- 
swer my  question  ? 

Mr.  TRUMBULL.— Add  this  to  my  objection  that 
the  official  chart  of  the  currents  is  the  best  evidence 
of  what  the  currents  are. 

A.  Well,  the  tide  runs  pretty  strong  there,  out  in 
that  locality,  and  it  is  full  of  tide-rips  all  the  way, 
you  take  it  for  a  distance  between  Race  Rocks  and 
Discovery  Island  there  are  lots  of  tide-rips,  and  the 
tide  runs  there  all  the  way  from  four  to  seven  knots. 

Q.  Now,  Captain,  the  tug  "Sea  Lion"  was  pretty 
heavily  laden  and  with  a  hawser  say  at  150  fathoms, 
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what  rate  of  speed  would  she  have  to  make  in  a  fog 
to  handle  her  tow  in  these  currents  ?  What  would  be 
the  rate  of  speed  that  she  would  have  to  make  for  her 
safety,  to  keep  her  course  ?  Her  own  safety  and  the 
safety  of  her  tow,  I  mean  ? 

Mr.  TRUMBULL.— I  object  as  incompetent,  the 
witness  has  not  been  shown  competent  to  testify. 

A.  Well,  I  should  saj^  about  four  or  five  knots,  that 
is  to  maintain  her  course  through  a  locality  that  is 
full  of  tide-rips,  etc. 

Q.  What  is  the  effect  of  these  tide-rips  upon  the 
tow? 

A.  Well,  the  tug,  of  course,  will  get  into  the  rip 
first,  and  she  realizes  the  rip  is  there,  and  the  tow 
will  come  into  it  next,  now,  if  you  are  not  maintain- 
ing a  speed  you  will  not  be  able  to  pull  through,  you 
will  follow  along  the  rip  that  is  the  effect  of  it. 
[125] 

Cross-examination. 

Q.  (Mr.  TRUMBULL.)  Mr.  Primrose,  do  you 
know  whether  there  were  any  tide-rips  where  this 
collision  occurred  ?        A.  Yes,  sir. 

Q.  Yiou  do  know?        A.  Yes,  sir. 

Q.  Were  there  any  ?        A.  Yes,  sir. 

Q.  When  were  you  there  ? 

A.  The  day  after  the  "Sea  Lion"  sunk. 

Q.  Do  you  know  in  what  depth  of  water  the  tug- 
boat was  sunk  ?        A.  Yes,  sir. 

Q.  What  depth  of  water?         A.  74  fathoms. 

Q.  What  time  of  the  day  were  you  there  ? 

A.  Well,  as  near  as  I  can  remember,  we  arrived 
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there  about  seven  o'clock  in  the  morning  of  the  next 

day. 

Q.  How  long  did  .you  stay? 

A.  Three  or  four  days,  I  have  forgotten  just  the 
number,  without  looking  it  up. 

Q.  Did  you  observe  the  currents? 

A.  Well,  I  say  it  is  a  strong  current. 

Q.  AVell,  what  do  you  mean  by  that,  stronger  than 
it  is  in  other  places'? 

A.  Not  stronger  than  in  other  places,  but  stronger 
than  it  is  in  any  other  locality  right  around  there. 
Strong  currents  there  and  up  toward  Discovery 
Island. 

Q.  Are  these  currents  strong  all  the  time  or  does 
it  depend  upon  the  condition  of  the  tide?     [126] 

A.  It  will  depend  on  the  condition  of  the  tide, 
whether  a  long  or  short  run ;  a  short  run  it  will  run 
from  four  to  seven  knots,  and  slack  water  not  to  ex- 
ceed thirty  minutes  down  to  twenty  minutes.  I  was 
drawing  a  sweep  over  the  vessel,  and  if  I  worked  on 
slack  water  and  I  had  to  w^ork  awful  quick,  and  that 
is  how  I  came  to  learn  that. 

Q.  Are  these  rips  there  all  the  time  or  onl}-  at  cer- 
tain conditions  of  the  tide  ? 

A.  Certain  conditions  of  the  tide. 

Redirect  Examination. 
Q.  (Mr.  HUGHES.)     Why  did  you  have  to  work 
on  slack  w^ater? 

A.  On  account  of  the  boat's  position. 

Q.  On  account  of  the  tides  and  rips  ? 

A.  Yes;  I  had  the  "Tyee"  fast  to  the  "Sea  Lion'' 
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on  the  other  end  of  the  hawser ;  took  the  hawser  off 
the  barge  she  was  towing  and  made  it  fast  to  the 
^'Tyee,"  and,  of  course,  the  ''Tyee"  served  as  my 
buoy.  Well,  then,  in  order  to  sweep  her  I  had  to 
have  my  sweep  with  a  boat  on  each  end  of  it,  and  I 
would  go  either  to  the  eastward  or  to  the  westward 
and  sweep  with  the  tide,  you  see,  as  it  started  to  come. 
Otherwise  I  could  not  hold  the  boat  in  position  and 
sweep  against  the  tide.  Of  course,  my  sweep  would 
never  go  to  the  bottom  with  two  boats  pulling  on  it, 
and  if  I  tried  to  sweep  them  the  other  way  then  they 
would  go  down.  That  is  the  reason  that  I  done  my 
sweeping  at  slack  water. 

Q.  (Mr.  TRUMBULL.)  That  would  be  the  case 
anywhere  the  tide  ebbs  and  flows  % 

A.  Yes,  sir.     [127] 

Q.  (Mr.  HUGHES.)  That  was  particularly  true 
on  account  of  the  currents  being  stronger  there  % 

A.  Certainly. 

(Testimony  of  witness  closed.)        [128] 

[Testimony  of  Gr.  Gr.  Plummer,  for  Libelant.] 

G.  G.  PLUMMER,  a  witness  called  on  behalf  of 
the  libelant,  being  duly  sworn,  testified  as  follows : 

Q.  (Mr.  HUGHES.)  You  are  the  manager  of 
the  Puget  Sound  Tug-boat  Company? 

A.  Yes,  sir. 

Q.  How  long  have  you  been  manager  ? 

A.  I  thing  about  five  years. 

Q.  The  Puget  Sound  Tug-boat  company  owned  the 
tug  "Sea  Lion"  at  the  time  she  was  sunk  in  collision 
with  the  "Oceania  Vance'"?        A.  Yes,  sir. 
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Q.  How  long  had  they  owned  her? 

A.  They  bought  her,  I  think,  on  the  16th  of  Febru- 
ary preceding  the  time  she  was  sunk. 

Q.  Are  you  acquainted  with  the  value  of  the  "Sea 
Lion"  at  the  time  she  was  sunk  1        A.  Yes,  sir. 

Q.  What  was  her  value  ? 

A.  Why,  with  the  fuel  and  equipments,  hawsers, 
etc.,  on  her  I  should  judge  from  $32,000  to  $35,- 
000.     Thirty  to  thirty-five  thousand  dollars. 

Q.  She  had  a  full  load  of  coal  for  her  engines? 

A.  So  I  understand,  she  had  a  full  cargo  of  fuel. 

Q.  She  was  a  total  loss,  was  she  ? 

A.  She  was  a  total  loss,  yes,  sir. 

(Testimony  of  witness  closed.) 

Mr.  HUGHES.— I  think  that  is  all  of  our  case. 

(Hearing  adjourned.)      [129] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

PUGET  SOUND  TUG-BOAT  COMPANY, 

Libelant, 

vs. 

The  "OCEANIA  VANCE,"  etc., 

Respondent. 

To  the  Honorable,  the  Judges  of  the  Above-entitled 
Court : 
Pursuant  to  the  order  of  reference  herein  and  on 
this  18th  day  of  August,  1909,  the  libelant  appeared 
by  Messrs.  Hughes,  McMicken,  Dovell  &  Ramsey,  and 
the  claimant  appeared  by  Mr.  John  Trumbull,  his 
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proctor;  thereupon  the  following  proceedings  were 
had  and  testimony  offered : 

Claimant's  Testimony.     [130] 

[Testimony  of  John  G.  Williams,  for  Claimant.] 

JOHN  G.  WILLIAMS,  after  having  been  duly 
cautioned  and  sworn,  was  examined  by  Mr.  Trumbull, 
and  testified  as  follows : 

'Q.  What  is  your  business  ?        A.  Seafaring  man. 

Q.  How  long  have  you  been  a  seafaring  man  ? 

A.  Forty-three  years. 

Q.  What  were  you  engaged  in  on  the  9th  of  June, 
1909?        A.  First  mate. 

Q.  On  what  vessel?        A.  The  "Oceania  Vance.''. 

Q.  How  long  had  you  been  first  mate  of  this  vessel  % 

A.  I  think  about  two  months. 

Q.  On  the  '9th  of  June  of  this  year  where  was  this 
vessel  bound  from  and  to  what  port? 

A.  From  San  Pedro  to  Port  Townsend. 

Q.  Was  she  in  cargo  or  ballast  ?        A.  Ballast. 

Q.  Now,  state  what  was  the  w^eather  and  the  con- 
dition in  regard  to  fog,  if  any,  on  the  morning  of 
June  9th.         A.  The  weather  was  very  foggy. 

Q.  How  long  had  it  been  foggy  ? 

A.  Since  I  came  on  deck;  I  came  on  at  4  o'clock; 
it  was  foggy  then  and  from'  then  until  the  time  of 
the  collision. 

Q.  At  what  time  did  you  take  watch  ? 

A.  At  4  o'clock. 

Q.  Was  it  foggy  then  ?        A.  Yes. 

Q.  Where  w^as  the  captain? 

A.  On  deck.     [ISl] 
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iQ.  At  4  o'clock?        A.  Yes,  when  I  came  on. 

•Q.  How  many  men  were  in  your  watch  ? 

A.  Two. 

Q.  What  were  they  ? 

A.  The  man  at  the  wheel  and  the  man  on  the  look- 
out. 

Q.  Who  was  the  man  on  the  lookout? 

A.  Mackenzie. 

Q.  Wliat  w^avS  the  name  of  the  man  at  the  wheel  ? 

A.  I  don't  know  what  his  name  was,  they  used  to 
call  him  "Shorty"  and  that  is  about  all. 

Q.  State  what  course  you  were  sailing  at  that 
time? 

A.  We  had  the  winds  fairly  aft,  pretty  nearly  all 
that  time  and  the  only  sail  that  was  drawing  was  the 
sj)anker,  all  the  rest  might  fill  occasionally,  but  very 
rarely. 

iQ.  You  were  sailing  before  the  wind?        A.  Yes. 

Q.  And  the  wind  was  blo\VT.ng  in  what  direction? 

A.  From  the  westward. 

Q.  About  what  time  did  you  pass  Cape  Flattery? 

A.  About  8:30  the  night  previous. 

Q.  At  6  o'clock  in  the  morning  whereabouts  w^ere 
you? 

A.  Somewhere  about  west  of  the  Race  Rocks;  on 
accx)unt  of  the  whistle. 

Q.  You  judged  that  on  account  of  the  whistle? 

A.  Yies. 

-Q.  That  is  the  whistle  from  the  Race  Rocks  light- 
house?       A.  Yes. 

Q.  Do  you  know  how  far  you  were  from  land  ? 
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A.  From  my  position  I  would  think  about  a  couple 
of  miles.     [132] 

Q.  State  now,  Mr.  Williams,  what  kind  of  wind 
was  blowing  at  about  6  o'clock. 

A.  I  think  the  wind  was  somewhere  about  west, 
southwest. 

Q.  In  regard  to  velocity  what  kind  of  wind  was  it  ? 

A.  We  would  certainly  be  going  about  six  or  seven 
knots  and  at  that  time  we  would  be  making  about  5 
knots  with  one  sail  drawing. 

Q.  You  had  been  making  about  six  or  seven  ? 

A.  No,  we  made  about  five  right  throughout  the 
night. 

Q.  And  at  this  time  about  how  much  were  you 
making?        A.  About  five. 

Q.  In  regard  to  the  sails  set,  did  you  have  all  the 
sails  up?        A.  No. 

IQ.  What  sails?        A.  All  the  topsails  were  down. 

Q.  The  other  sails  were  all  set?        A.  Yes. 

Q.  Now,  while  you  were  sailing  before  the  wind 
what  was  the  effect  in  regard  to  all  the  sails? 

A.  If  you  and  that  gentleman  were  standing  to- 
gether, one  behind  the  other,  you  would  take  an 
amount  of  the  wind  from  that  gentleman.  It 
amounts  to  the  same  thing ;  one  sail  takes  wind  from 
the  others. 

Q.  Have  you  any  idea  how  fast  the  wind  was  blow- 
ing ?        A.  I  know  it  was  a  fresh  wind. 

Q.  Do  you  know  what  the  velocity  of  the  wind  was? 

A.  I  do  not. 

Q.  Did  you  have  a  horn  on  board  ?    A.  Yes. 
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'Q.  Were  you  doing  anything  with  it  ?     [133] 

A.  Yes,  blowing  three  blasts  on  it. 

<3.  How  often  did  j^ou  blow? 

A.  About  every  three  minutes. 

Q.  What  does  three  blasts  indicate? 

A.  That  you  are  running  before  the  wind. 

Q.  It  indicates  also  that  you  are  a  sailing  vessel  ? 

A.  Oh,  yes,  decidedly. 

Q.  What  kind  of  a  fog-horn  was  that  % 

A.  It  is  one  of  the  latest  patents,  a  Norwegian  pat- 
ent, I  believe. 

Q.  It  works  by  hand?        A.  Yes. 

iQ.  WHio  was  operating  it  ? 

A.  The  man  on  the  lookout. 

Q.  Ordinarily  how  far  could  such  a  horn  be  heard 
at  sea  ? 

A.  The  wind  was  aft  us,  the  tug-boat  could  hear 
it  about  three  miles  off. 

Q.  The  wind  was  blowing  towards  her? 

A.  Towards  her,  yes. 

Q.  Did  you  hear  any  whistles  behind  the  fog-horn 
of  Race  Rocks?        A.  Not  at  6  o'clock. 

Q.  When  did  you  hear  any  whistles? 

A.  We  jibed  ship  about  6:20. 

Q.  Explain  what  you  mean  by  jibing  ship. 

A.  Schooners  running  before  the  wind,  we  look  to 
square  the  vessel,  if  the  wind  is  aft  you  cannot  keep 
it  aft  on  account  of  the  booms  driving  over.  You 
have  to  keep  her  away  from  the  wind  and  you  cannot 
very  well  steer  clear  across.  You  have  to  keep  the 
wind  on  one  side  and     [134]     then  get  the  wind  on 
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the  other  side  again.     About  6 :20  or  a  few  minutes 

after  we  jibed  ship  we  heard  the  tug-boat's  whistle. 

Q.  What  kind  of  a  whistle  was  it  ? 

A.  A  steamboat  whistle,  one  long  and  two  short,  in- 
dicating it  was  steamer  with  somiething  in  tow. 

Q.  How  long  before  the  collision  did  you  hear  this 
whistle  first  %        A.  About  ten  minutes. 

Q.  Did  you  hear  it  again?        A.  Oh,  yes. 

Q.  How  often  were  they  blowing  the  whistle  ? 

A.  I  could  not  say,  I  did  not  time  it,  but  I  heard  it 
several  times. 

Q.  And  you  were  on  the  lookout  ? 

A.  I  was  on  the  lookout. 

Q.  When  did  you  first  see  the  tug? 

A.  Almost  a  few  seconds  before  the  collision. 

iQ.  About  how  far  off  was  she  when  you  saw  her? 

A.  I  should  not  think  more  than  250  or  300  feet  off. 

Q.  How  far  could  you  see  in  that  fog  %• 

A.  Not  much  more  than  a  ship's  length. 

Q.  What  do  you  mean  by  a  ship's  length? 

A.  The  length  of  the  "Oceania  Vance,"  say  300 
feet. 

Q.  Was  the  captain  on  deck  when  you  saw  the  tug  ? 

A.  Yes. 

Q.  What  did  you  do  ? 

A.  We  simply  could  not  do  anything. 

Q.  What  did  you  do? 

A.  I  told  the  captain — he  was  on  the  other  side — 
I  told  him:  [135]  "Here  she  is,  right  under  the 
bows, ' '  she  was  then  right  close  to  us. 

Q.  Could  you  tell  what  the  tug  was  doing,  whether 
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she  was  going  ahead  or  astern  ? 

A.  She  was  going  ahead. 

Q.  Assuming  that  the  tug  had  proper  lookouts, 
could  she  see  you  before  you  saw  her? 

A.  I  should  imagine  so,  because  she  was  a  larger 
vessel  and  also  our  white  canvas  with  the  dark  back- 
ground. 

Q.  Did  she  continue  to  go  ahead  until  the  collision? 

A.  Yes. 

Q.  What  did  the  captain  do  on  board  the  schooner? 

A.  He  did  not  do  anything;  he  could  not  do  any- 
thing. 

Q.  Why  could  he  not  do  anything? 

A.  Because  for  the  simple  reason  we  could  not 
keep  her  away,  we  could  not  keep  the  schooner  away 
because  then  we  would  have  been  on  top  of  the  tug- 
boat. 

Q.  That  is  if  you  had  changed  the  course  ? 

A.  Yes,  if  we  had  changed  the  course. 

Q.  Explain  how  if  you  had  changed  your  course 
you  would  have  got  on  to  the  tug-boat. 

A.  For  the  simple  reason  we  were  under  the  idea 
that  the  steamer  would  have  been  going  astern  or 
stop,  being  so  close  to  us,  and  instead  she  went  going 
ahead  and  consequently  under  our  bows. 

Q.  Did  the  tug-boat  give  any  signal  as  to  whether 
she  was  going  ahead  or  going  astern  ? 

A.  None  whatever. 

Q.  Did  she  give  any  signal  of  any  kind  ? 

A.  Only  four  short  blasts.     [136] 

Q.  What  did  that  indicate? 
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A.  A  danger  signal. 

Q.  When  did  she  give  this  signal? 

A.  Just  a  few  seconds  before  the  collision. 

Q.  When  in  regard  to  the  time  that  you  first  saw 
the  tug  ?        A.I  should  think  about  a  minute. 

IQ.  Before? 

A.  It  was  after  we  seen  the  tug-boat  the  signal  was 
given. 

Q.  Was  the  signal  given  about  the  same  time  ? 

A.  After  we  saw  each  other. 

Q.  Did  the  tug-boat  give  any  signal  that  would  in- 
dicate to  those  on  the  schooner  as  to  whether  she  was 
going  ahead  or  backing  up  ?        A.  None  whatsoever. 

Q.  What  are  the  signals  for  backing  up  or  going 
ahead;  do  you  know? 

A.  I  am  not  a  steamboat  man;  three  whistles  is 
going  astern;  if  they  had  blown  three  whistles  we 
would  have  known  she  was  going  astern. 

Q.  Now,  assuming  that  she  had  reversed  her  en- 
gines and  gone  astern,  would  the  collision  have  oc- 
curred?       A.  No. 

Q.  Why? 

A.  For  the  simple  reason  we  would  have  cleared 
her. 

iQ.  What  part  of  the  tug  did  the  schooner  come 
into  collision  with  ? 

A.  Just  abaft  the  engine-room,  as  far  as  I  can  re- 
member, about  two-thirds  aft. 

Q.  That  is  not  a  head-on  collision  ? 

A.  No.     [137] 

Q.  The  tug  continued  to  move  on  forward  until 
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the  collision  took  place  ? 

A.  Yes,  kept  going  on  I  suppose  until  she  went 
down,  the  engines  must  have  been  racing  full  speed 
ahead. 

Q.  How  do  you  know^  that  ? 

A.  By  her  water  aft,  seeing  the  water  coming 
away  from  the  propeller. 

Q.  Did  you  see  water  coming  away  from  the  bow? 

A.  No,  I  see  her  stern  race  with  the  motion  of  the 
propeller  under  the  water. 

Q.  That  might  be  caused  by  backing  up  ? 

A.  No,  because  if  she  was  backing  up  the  water 
would  be  going  away  forward,  her  race  was  going 
aft  and  not  forward. 

Q.  Can  you  state  in  a  general  w^ay  the  direction 
that  the  tug  was  going  ? 

A.  Before  we  saw  her  or  after  ? 

Q.  After  you  saw  her  and  the  direction  that  the 
schooner  was  going  that  brought  them  in  contact  ? 

A.  She  w^as  almost  at  right  angles. 

Q.  The  tug  was  to  the  schooner  ?        A.  Yes. 

Q.  And  you  say  that  if  she  had  backed  her  engines 
and  backed  off  you  w^ould  have  passed  right  by  ? 

A.  Would  have  gone  across  her  head,  across  her 
bow. 

Q.  Was  there  anything  that  those  in  charge  of  the 
schooner  could  have  done  after  you  sighted  the  tug  to 
avert  the  disaster  ? 

A.  Nothing  whatever,  we  were  too  close  to  each 
other,  even  if  we  had  put  the  wheel  the  other  way  she 
could  not  have  answered  in  time.     [138] 

Q.  You  were  bound  to  come  in  contact  ? 
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A.  We  were  bound  to  come  in  contact. 
Cross-examination. 

Q.  (Mr.  RUPP.)     You  went  on  deck  at  4  o'clock 
A.M.?        A.  Yes. 

Q.  The  captain  was  on  deck  ?        A.  Yes. 

Q:  Was  he  on  deck  at  the  time  of  the  collision  ? 

A.  Yes. 

Q.  What  time  did  the  collision  occur? 

A.  As  near  as  I  recollect,  6 :20,  something  like  that. 

Q.  How  many  knots  an  hour  do  you  think  the  wind 
was  blowing  at  that  time  ? 

A.  I  don't  know  what  the  breeze  was  making,  we 
were  making  about  five  knots. 

Q.  You  jibed  ship  about  6 :10? 

A.  I  think  it  was  6 :20  when  the  collision  occurred. 

Q.  About  ten  minutes  before  the  collision? 

A.  Yes. 

Q.  At  the  time  you  jibed  ship  all  the  sails  on  the 
vessel  would  fill  ?        A.  No. 

Q.  Why  not? 

A.  Because  then  you  fetch  the  ship  right  before 
the  wind. 

Q'.  You  were  proceeding  from  San  Pedro  to  Port 
Townsend.    When  did  you  leave  San  Pedro  ? 

A.  I  could  not  tell  the  dates. 

Q.  When    did   you    arrive    at    Port    Townsend? 
[139]         A.  The  same  day. 

Q.  At  what  time  ? 

A.  In  the  afternoon  about  3  o'clock. 

Q.  How  long  did  this  collision  detain  you;  how 
long  did  you  stop  at  the  time  of  the  collision? 

A.  I  think  we  lost  about  45  minutes. 
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Q.  The  seamen  on  board  the  tug  were  taken  on 
your  boat?        A.  Yes. 

Q.  Do  you  know  what  amount  of  speed  you  made 
after  the  collision  f 

A.  I  think  we  made  six,  it  partly  cleared  up  and 
the  wind  freshened. 

Q.  Had  you  been  making  any  greater  speed  than 
five  knots  an  hour  before  the  collision?        A.  No. 

Q.  At  no  time  ?        A.  No. 

Q.  Since  1  o  'clock  in  the  morning  we  will  say  ? 

A.  Prom  the  time  we  passed  Cape  Flattery  at  8  or 
9  the  night  previous. 

Q.  How  many  sails  did  you  have  set  on  this  ship? 

A.  Seven. 

Q.  You  have  been  mate  on  the  boat  two  months  ? 

A.  Yes. 

Q.  And  what  were  you  doing  previous  to  that,  be- 
fore you  were  mate  on  this  boat  ? 

A.  I  was  mate  on  the  "Phillipine." 

Q.  Are  you  mate  on  this  boat  now?        A.  Yes. 

Q.  You  think  you  were  about  two  miles  from  land 
at  the  time     [140]     this  collision  occurred? 

A.  Yes,  as  near  as  I  could  make  it. 

Q.  Somewhere  near  the  Race  Rocks  at  Victoria  ? 

A.  Yes. 

Q.  You  say  all  the  topsails  were  down? 

A.  Yes. 

q.  All  of  them?        A.  Yes. 

Q.  How  far  do  you  think  you  could  see  through  the 

fog? 

A.  Not  much  more  than  a  ship's  length,  about  300 

feet. 
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Q.  How  long  was  this  ''Oceania  Vance"? 

A.  250  feet,  something  like  that. 

Q.  Do  you  know  what  its  tonnage  is  ? 

A.  I  cannot  say  I  do,  the  captain  could  answer. 

Q.  You  keep  a  log  on  board  the  boat  t        A.  Yes. 

Q.  Who  keeps  the  log  ?        A.  I  do. 

Q.  Is  the  log  still  on  board  this  boat  % 

A.  It  is  in  the  office. 

Q.  You  say  that  immediately  after  the  collision 
you  made  about  six  knots  an  hour  ? 

A.  We  hove  to  and  started  to  find  what  had  come 
of  the  towboat  and  her  tow,  the  barge. 

Q.  And  stayed  there  about  45  minutes? 

A.  I  think  we  lost  that  altogether. 

Q.  And  after  that  you  made  ? 

A.  About  5  or  6  knots  after  that. 

Q.  The  breeze  freshened  during  that  time  ? 

A.  Just  about  the  same.     [14rl] 

Q.  And  before  the  collision  you  were  only  making 
about  five  ? 

A.  Yes,  it  cleared  up  a  little  and  we  could  see 
further  ahead. 

Q.  You  think  the  boat  was  300  feet  away  when  you 
first  saw  her? 

A.  I  don't  think  she  was;  250  feet  or  something 
like  that. 

Q.  You  heard  the  signal  from  the  boat  before  you 
saw  it?        A.  Yes. 

Q.  How  long  before  ? 

A.  About  seven  or  eight  minutes. 

Q.  About  how  many  times  did  you  hear  it  ? 

A.  About  four  times,  I  guess. 
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Q.  It  was  giving  the  customary  signals  for  tugs  in 
charge  of  tow  ?        A.  Yes. 

Q.  One  long  and  two  short  blasts?        A.  Yes. 

Q.  This  was  a  pretty  foggy  morning? 

A.  Yes,  very. 

Q.  What  signals  were  you  giving  ? 

A.  Three  blasts  of  fog-horn. 

Q.  About  how  often  ? 

A.  Every  two  or  three  minutes. 

Q.  How  long  were  you  keeping  the  signals  up  ? 

A.  More  or  less  throughout  the  night. 

Q.  How  long  before  the  collision  did  you  give  one  ? 

A.  We  gave  them  a  little  oftener  when  we  heard 
the  other  signal,  we  kept  them  going  almost  continu- 
ously. 

Q.  About  the  time  you  heard  the  other  signal  you 
jibed  ship?        A.  No,  before.     [142] 

Q.  How  far  do  you  think  you  could  hear  the  signals 
the  way  the  weather  was  that  morning? 

A.  The  wind  was  against  us,  blowing  away  from 
us ;  I  should  think  we  ought  to  hear  about  a  mile  and 
a  half. 

•    Q.  You  think  you  ought  to  have  heard  her  about 
a  mile  and  a  half?        A.  Yes. 

Q.  And  how  far  ought  the  tug  to  have  heard  yours  ? 

A.  A  little  further,  a  couple  of  miles  fully  but  her 
whistle  would  certainly  sound  louder  than  our  horn 
w^ould. 

Q.  You  think  she  could  have  heard  your  signal  be- 
fore you  jibed  ship  ? 

A.  I  think  she  should  have,  certainly. 

Q.  This  place  where  the  collision  occurred  is  in  a 
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place  where  vessels  frequently  pass  back  and  forth  ? 

A.  Yes,  they  all  do,  right  throughout  the  straits. 

Q.  Is  it  not  a  fact  that  for  some  time  previous  to 
the  collision  you  were  tacking  back  and  forth  to  make 
increased  speed  ? 

A.  We  were  taking  several  hours  to  make  one  of 
those  stretches  coming  on  from  before  midnight  up 
to  that  one  stretch  up  to  6 :10  in  the  morning. 

Q.  Until  the  time  you  changed?        A.  Yes. 

Q.  If  you  had  been  tacking  back  and  forward  what 
amount  of  speed  could  you  have  made  ? 

A.  In  regard  to  what  ? 

Q.  If  you  had  been  going  straight  ahead  you  would 
have  made  very  little  speed  ? 

A.  We  could  not  have  made  so  much.     [143] 

Q.  But  if  you  changed  your  course  from  time  to 
time  you  could  increase  your  speed  ? 

A.  Yes,  by  trying  to  keep  the  wind  sail  full. 

Q.  The  spanker  was  full?        A.  Yes. 

Q.  The  others  were  not  ?        A.  No. 

Q.  What  I  want  to  get  at  is  this :  After  the  colli- 
sion you  were  able  to  make  a  better  speed  than  be- 
fore? 

A.  No,  just  the  same  speed  except  it  cleared  up  a 
little,  consequently  would  fill  the  other  sails. 

Q.  And  six  knots  an  hour  is  about  the  speed  you 

made  ? 

A.  About  what  we  were  doing  at  that  time. 

Q.  Did  you  maintain  that  until  you  got  into  Port 

Townsend  ? 

A.  No,  the  wind  lightened  up  and  sometimes  we 

were  not  making  one  mile. 
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Q.  What  was  this,  a  mechanical  fog-horn'? 

A.  Yes. 

.  Q.  You  say  that  at  the  time  of  the  collision  the  tug 
was  proceeding  straight  ahead?        A.  Yes. 

Q.  You  arc  sure  of  that?        A.  Yes. 

Q.  The  engine  had  not  been  reversed? 

A.  That  I  cannot  say  but  when  I  saw  her  she  was 
going  ahead,  I  could  tell  that  by  the  water  aft. 

Q.  You  think  then  she  was  about  250  feet  away  ? 

A.  About  that,  yes. 

Q.  You  do  not  know  whether  or  not  her  engines 
were  reversed  afterwards  ?     [  144] 

A.  I  do  not  think  so  because  they  were  still  going 
ahead  when  she  went  down. 

Q.  You  think  they  were  still  going  ahead  when  she 
went  down?        A.  Certainly. 

Q.  The  danger  signal  was  given  on  board  the  tug? 

A.  Yes,  a  few  seconds  before  the  collision. 

Q.  From  the  time  you  saw  her  until  the  collision 
what  time  elapsed?        A.  About  two  minutes. 

Q.  Then  a  few  seconds  before  the  collision  the 
danger  signal  was  given?        A.  Yes. 

Q.  The  signal  on  board  the  ship  was  being  given 
right  along?        A.  Certainly. 

Q.  You  would  have  been  able  to  run  up  the  Sound 
without  jibing  ship,  would  you  not? 

A.  Not  very  well. 

Q.  You  don't  think  so? 

A.  I  don't  think  so,  it  is  impossible,  a  schooner 
really  cannot  do  it. 

Q.  Why  not? 
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A.  Because  you  run  the  risk  of  damage  by  booms 
driving  over. 

Q.  You  hit  the  tug-boat  where  ? 

A.  Just  abaft  the  engine-room  as  near  as  I  can  re- 
member. 

Q.  You  were  on  deck  all  the  time  ? 

A.  Yes,  I  was  aft. 

Q.  And  w^here  was  the  captain  ? 

A.  Yes,  on  the  weather  side  and  walking  to  and  fro 
from  one  side  to  the  other. 

Q.  Was  anyone  else  on  deck?     [145] 

A.  Yes,  the  man  on  the  lookout. 
Q.  Who  else  ?        A.  The  man  at  the  wheel. 

Q.  Just  four  of  youl        A.  Yes. 

Q.  How  many  seamen  were  there  on  the  ship  at 
the  time  %        A.  Four. 

Q.  The  whole  four  on  deck  ?        A.  No,  two  below. 

Q.  You  had  no  cargo  at  that  time  ?        A.  No. 

Q.  Proceeding  in  ballast?        A.  Light,  yes. 

Q.  Did  you  see  anybody  on  the  lookout  on  board 
the  tug-boat  ? 

A.  That  I  could  not  say,  I  did  not  notice  anyone. 

Q.  Until  after  the  collision  ? 

A.  Of  course,  I  was  aft  all  the  time;  the  captain 
went  forward  and  got  the  people  aboard  over  the 
head-gear. 

Q.  They  got  in  the  rigging  ? 

A.  They  got  up  over  our  head,  got  on  to  our  jib- 
boom. 

Q.  When  after  the  collision  did  you  next  jibe  ship ; 
how  long  after? 
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A.  I  don't  think  we  jibed  at  all  after  that;  I  don't 
think  so. 

Redirect  Examination. 

Q.  (Mr.  TRUMBULL.)  In  what  condition  was 
the  captain  and  the  crew  of  the  tug  when  they  came 
on  board  ? 

Objected  to  on  the  ground  that  the  question  was 
incompetent,  irrelevant  and  immaterial.     [146] 

A.  The  captain  just  put  me  in  mind  of  a  man  just 
got  out  of  bed. 

Q.  Had  he  got  clothes  on  ?        A.  Yes. 

Q.  What  had  he  on? 

A.  Pajamas  and  slippers,  one  or  two  of  the  other 
crew  their  clothes  were  pretty  vacant  also. 

Mr.  RUPP. — The  same  objection. 

Witness  excused.     [147] 

Seattle,  Washington,  June  24,  1912. 

PRESENT :  Mr.  HUGHES  and  Mr.  RUPP,  for  the 
Libelant. 
Mr.  TRUMBULL,  for  the  Claimant. 

[Testimony  of  F.  C.  Scott,  for  Claimant.] 

F.  C.  SCOTT,  a  witness  called  on  behalf  of  the 
claimant,  being  duly  sworn,  testified  as  follows : 

Q.  (Mr.  TRUMBULL.)     Where  do  you  live? 

A.  At  West  Port. 

Q.  In  this  state  ? 

A.  That  is  my  home  at  present. 

Q.  You  were  captain  of  the  "Oceania  Vance" 
when — in  June,  1909  ?        A.  Yes,  I  was  at  that  time. 

Q.  You  were  captain  of  her  at  the  time  of  the  col- 
lision with  the  tug  ' '  Sea  Lion  "  ?        A.  I  was. 
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Q.  How  long  had  you  been  captain  of  her? 

A.  At  that  time  about  15  months. 

Q.  Had  you  been  captain  of  her  prior  to  that  time  ? 

A.  Well,  about  15  months  before  the  collision  I 
first  took  charge  of  the  vessel. 

Q.  How  long  had  you  been  a  seafaring  man  ? 

A.  Sixteen  years. 

Q.  Sailing  vessels  all  the  time  ? 

A.  Sailing  vessels  and  steam ;  mostly  sailing. 

Q.  Since  that  time  what  have  you  been  doing  i 

A.  Following  the  sea. 

Q.  Here?        A.  On  the  Pacific  Coast. 

Q.  How  much  of  a  crew  did  you  have  on  the 
* '  Oceania  Vance ' '  at  that  time  ?     [148] 

A.  There  was  ten  men,  ten  men  besides  myself ;  11 
all  told. 

Q.  Who  was  at  the  wheel  the  morning  of  the  col- 
lision?       A.  I  do  not  remember  the  man's  name. 

Q.  Was  it  McKenzie  ? 

A.  No,  McKenzie  was  on  the  lookout. 

Q.  Was  it  a  fellow  called  Shorty? 

A.  They  used  to  call  him  Shorty ;  I  do  not  remem- 
ber his  name. 

Q.  Where  were  you  at  the  time  of  the  collision? 

A.  I  was  on  deck,  on  the  upper  deck. 

Q.  How  long  had  you  been  there  ? 

A.  Something  over  three  hours. 

Q.  Where  was  the  vessel  coming  from  and  where 
was  she  going  to  ? 

A.  Bound  from  San  Pedro  to  Port  Townsend. 

Q.  Where  did  the  collision  take  place  ? 
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A.  Approximately  three  and  a  half  miles  east, 
magnetic,  from  Race  Rocks. 

Q.  Do  you  recollect  what  direction  the  wind  was 
blowing? 

A.  The  wind  was  blowing  about  west  southwest,  or 
west  by  south. 

Q.  That  is  almost  straight  west  ? 

A.  Just  about  straight  west,  true. 

Q.  Making  allowance  for  the  variation  of  the  com- 
pass? 

A.  Making  allowance  for  the  variation  of  the  com- 
pass, which  is  22°  variation  at  that  point. 

Q.  And  so  you  mean  that  the  wind  was  blowing 
about  due  west?        A.  Due  west,  true. 

Q.  About  what  speed  was  the  ''Oceania  Vance" 
making  ? 

A.  She  was  making  approximately  five  knots  an 
hour.     [149] 

Q.  How  do  you  arrive  at  that  ? 

A.  By  the  time  it  took  her  to  run  from  Cape  Flat- 
tery to  Race  Rocks ;  also  from  the  time  it  took  her  to 
run  from  Race  Rocks  to  Port  Townsend. 

Q.  That  was  after  the  collision? 

A.  After  the  collision. 

Q.  How  long  did  it  take  you,  how  many  hours  did 
it  take  you  to  run  from  Flattery  to  Race  Rocks? 

A.  Flattery  to  Race  Rocks  ?  We  passed  Flattery, 
as  near  as  I  can  remember  about  eight  o'clock  in  the 
evening,  and  we  passed  the  sound  of  Race  Rocks 
whistle  shortly  before  six  in  the  morning.  That  gave 
us  ten  hours  for  something  less  than  fifty  miles. 
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Q.  And  how  long  did  it  take  you  to  go  from  the 
point  of  collision  to  Port  Townsend? 

A.  I  do  not  remember  the  exact  time  we  arrived  at 
Port  Townsend,  but  it  was  in  the  vicinity  of  four 
o'clock  in  the  afternoon.  Our  collision  was  about 
6 :30  in  the  morning  and  the  distance  was  something 
less  than  forty  miles. 

Q.  At  the  time  of  the  collision  what  direction  were 
you  sailing? 

A.  I  do  not  remember  exactly,  but  if  I  can  look  at 
this  chart  (Libelant's  Exhibit  "A")  I  can  tell  you. 
At  the  time  of  the  collision  ? 

Q.  Yes,  and  just  immediately  prior. 

A.  If  I  remember  right,  I  think  the  course  was 
east  by  north,  magnetic. 

Q.  What  does  east  by  north,  magnetic,  mean  Cap- 
tain? 

A.  It  means  one  point  to  the  northward  of  east  on 
a  [150]  magnetic  compass,  allowing  the  variation 
at  that  particular  point. 

Q.  East  by  north.  Well,  would  that  in  common 
parlance  be  about  due  east  % 

A.  No,  that  would  be  east  by  south  on  a  true  com- 
pass. 

Q.  East  by  south. 

A.  Yes,  and  east  by  north  on  a  common  magnetic 
compass. 

Q.  What  direction,  as  far  as  you  could  tell,  was 
the ''Sea  Lion"  going? 

A.  She  was  coming  approximately  at  right  angles 
with  me,  bound  to  the  southwest;  I  don't  know  what 
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direction  exactly  she  was  steering,  but  it  would  be 
across  my  bows. 

Q.  Now,  did  you  hear  the  fog-horn  or  the  whistle 
of  the ''Sea  Lion"? 

A.  Yes,  shortly  after  six  o'clock.  About  10  or  15 
minutes  before  I  struck  him. 

Q.  About  what  direction  did  you  hear  him  ? 

A.  I  would  judge  that  he  was  about  three  points  on 
the  port  bow  when  I  first  heard  him. 

Q.  How  many  times  did  you  hear  him  before  the 
collision  ?        A.  Oh,  about  a  dozen  times. 

Q.  And  what  were  you  doing  in  regard  to  making 
signals?        A.  What  was  I  doing? 

Q.  Yes. 

A.  I  was  blowing  my  fog-signals  at  regular  inter- 
vals of  about  one  a  minute. 

Q.  What  was  the  signal  that  you  were  blowing? 

A.  Three  blasts  of  the  fog-horn. 

Q.  What  did  that  indicate  ? 

A.  That  indicated  that  I  was  running  with  the 
wind  free,     [151]     running  with  a  fair  wind. 

Q.  Did  it  indicate  what  kind  of  a  vessel  it  was  ? 

A.  It  indicated  it  was  a  sailing  vessel. 

Q.  When  did  you  see  the  "Sea  Lion"? 

A.  I  saw  him  about  a  minute  before  the  collision. 

Q.  About  what  distance  was  he  from  you? 

A.  A  couple  of  ship  lengths  he  was,  at  least  I  say 
he  was  possibly  two  ship  lengths  from  us.  I  was 
standing  on  the  aft  part  of  my  vessel  and  I  could  see 
him  probably  a  minute  before  I  struck  him,  and  he 
may  have  been  one  ship  length  away  from  the  bow. 

Q.  From  the  bow  of  the  vessel  ? 
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A.  Oh,  he  may  have  been  two ;  it  is  hard  to  judge 
distance  in  the  fog  when  we  were  close. 

Q.  You  were  on  the  aft  part  of  the  vessel? 

A.  I  was  on  the  aft  part  of  the  vessel. 

Q.  From  where  you  saw  him  could  you  tell  which 
way  he  was  heading? 

A.  I  could  tell  which  way  he  was  heading. 

Q.  Then  he  was  keeping  up  this  signal  all  the  time, 
was  he  ?        A.  Oh,  yes,  he  was  sounding  signals. 

Q.  What  was  his  signal? 

A.  His  signal  was  one  long  and^two  short  blasts  of 
the  whistle. 

Q.  What  did  that  indicate  ? 

A.  That  indicated  he  was  a  towboat,  he  was  a 
steamer  with  something  in  tow. 

Q.  Well,  when  you  saw  this  towboat,  what  did  you 
do  then  ? 

A.  I  did  nothing  but  keep  on  as  I  was  going. 

Q.  Why?     [152] 

A.  Because  there  was  nothing  to  do.  I  did  not 
know  what  he  was  doing.  According  to  the  rules  of 
the  road  I  had  to  keep  on. 

Q.  Do  you  know  whether  or  not  he  reversed  his 
engine?        A.  I  do  not. 

Q.  You  do  not  know  that  of  your  own  knowledge? 

A.  That  I  only  know  by  hearsay. 

Q.  Did  the  captain  tell  you  he  had  reversed  his  en- 
gines ?        A.  Yes,  he  told  me  he  had. 

Q.  Did  he  give  any  signals  indicating  that  he  had 
reversed  his  engines?        A.  No. 

Q.  What  would  be  the  signal  if  he  had  reversed  his 
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engines?        A.  Three  short  blasts  of  the  whistle. 

Q.  If  they  had  given  any  such  signal  what  would 
you  have  done. 

A.  I  would  have  endeavored  to  keep  ahead  of  the 
towboat,  and  I  would  have  endeavored  to  put  my 
helm  hard  aport  and  tried  to  come  around  this  way 
and  get  ahead  of  her;  I  would  have  known  then  that 
she  was  going  astern. 

Q.  As  far  as  you  could  judge,  as  far  as  you  knew, 
she  was  coming  on  ahead  ? 

A.  I  did  not  know  what  he  was  doing. 

Q.  As  far  as  you  knew  she  was  coming? 

A.  She  was  pointed  that  way. 

Q'.  What  portion  of  the  steamer  did  you  come  in 
contact  with  ? 

A.  A  little  abaft  amidships,  that  is  to  say  a  little 
bit  further  than  half  way  aft. 

Q.  Assuming  that  she  had  reversed  her  engines 
and  then  after  coming  almost  to  a  stop,  had  signaled 
full  speed  ahead,  would  that  action  on  the  part  of 
the  steamer  have  anything  to  do  with  causing  the  col- 
lision ? 

A.  Well,  evidently  it  had  something  to  do  without 
his  keeping  [153]  a  straight  course  and  according 
to  their  testimony  that  is  exactly  what  they  did. 
Now,  had  they  kept  on  and  not  reversed  their  en- 
gines, there  would  have  been  no  collision. 

Q.  State  why? 

A.  Because  this  reversing  their  engines  for  a  cer- 
tain length  of  time,  we  don't  know  how  long,  but  it 
tended  to  stop  the  vessel,  possibly  she  was  going 
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astern,  I  don't  know  but  had  they  kept  on  at  full 
speed  ahead,  they  would  have  covered  two  or  three  or 
four  ship  lengths,  and  she  would  have  cleared  us 
nicely.  Suppose  they  had  been  stopped,  the  way 
through  the  water  had  been  stopped  at  the  time  they 
saw  me,  and  with  the  engines  going  full  speed  astern, 
I  was  clearing  them  by  at  least  a  half  a  ship  length. 
Say  this  was  their  vessel  and  this  was  me  here  (show- 
ing) I  was  clearing  them  by  a  half  a  ship  length  had 
they  kept  their  vessel  going  full  speed  astern,  I  ought 
to  have  cleared  them  that  way. 

Q.  You  would  have  cleared  them  if  they  had  kept 
their  vessel  going  full  speed  astern? 

A.  I  would  have  gone  ahead. 

Q.  If  they  kept  their  vessel  going  full  speed  ahead 
how  would  you  have  cleared  them  ? 

A.  I  would  have  gone  astern. 

Q.  Across  their  tow-line  1 

A.  Across  their  tow-line. 

Q.  In  any  event,  if  you  had  come  in  contact  with 
them,  what  was  the  chance  of  your  coming  in  contact 
with  some  other  portion  of  the  vessel  which  would 
not  have  been  a  vital  point  ? 

A.  Well,  that  I  don't  know.  Every  vessel  has  a 
vital  spot.  [154]  Some  have  that  vital  spot  more 
vital  than  others.  We  might  have  struck  some  part 
of  the  vessel  that  would  not  have  been  so  much  at  the 
time,  we  might  have  struck  their  water-tanks,  which 
would  not  have  made  any  difference  if  they  did  fill, 
they  were  full  of  water  any  way. 

Q.  As  it  was  you  struck  them  in  a  portion  where 
the  machinery  was  located  ? 
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A.  I  do  not  know  exactly ;  I  do  not  know  what  part 
of  that  vessel  it  was,  but  it  was  far  the  most  iflimsy 
part  of  the  steamer,  most  easily  broken  into. 

Q.  With  fatal  results  to  the  vessel? 

A.  Yes,  sir. 

Q.  If  I  remember  right,  Captain  Lovejoy  testified 
that  w^here  you  were,  where  your  vessel  was,  was  an 
unusual  place  for  sailing  vessels  to  be  bound  for  Port 
Townsend.     How  about  that,  Captain? 

A.  Well,  I  have  been  trading  to  Port  Townsend  a 
good  many  years,  and  I  have  been  over  pretty  near 
every  foot  of  ground  or  water,  as  the  case  might  be, 
on  Puget  Sound.  Sailing  vessels  you  cannot  put  on 
a  straight  course  like  a  steamer.  You  have  to  go 
where  you  can  do  the  best,  where  you  can  navigate 
your  vessel,  and  there  is  no  regular  track  for  sailing 
vessels. 

Q.  There  is  no  regular  track  like  there  is  for 
steamers?        A.  No,  sir. 

Q.  Now,  Captain  Lovejoy  also  stated  that  by  rea- 
son of  that  fact,  that  it  was  an  unusual  place  for  sail- 
ing vessels  going  to  Port  Townsend,  he  assumed  that 
this  vessel  whose  fog-horn  of  yours,  which  was  the 
''Oceania  Vance's,"  that  [155]  you  were  bound 
for  Eoyal  Roads  ?  Was  there  any  basis  for  any  such 
assumption  as  that? 

A.  Well,  from  his  position  I  could  have  on  a 
scratch  been  bound  for  Royal  Roads.  My  wind 
would  have  been  abeam.  Had  it  been  to  the  forepart 
of  the  beam  I  could  not  have  been  blowing  three 
whistles.  I  could  have  on  a  scratch  been  bound  for 
Royal  Roads.     He  might  mistake  that.     But  from 
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this  position  I  could  have  been  bound  for  any  place  in 
the  Straits  of  Georgia  or  Puget  Sound  or  the  Straits 
of  Juan  de  Fuca. 

Q.  Well,  Captain,  assuming  that  you  were  bound 
for  Royal  Roads  what  would  have  been  the  signals 
that  you  would  have  been  giving? 

A.  Fog-signals? 

Q.  Yes,  sir. 

A.  Well,  the  wind  you  will  notice  here  from  his 
position — now,  my  position  is  a  little  different  from 
his  position,  but  from  his  position  up  to  Royal  Roads, 
it  lies  in  here. 

Q.  What  direction  from  his  position  ? 

A.  Northwest  magnetic.  My  wind  was  west 
southwest.  It  would  have  been  a  matter  of  my  own 
judgment  had  I  hauled  on  that  course  whether  to 
give  two  blasts  of  the  fog-horn  or  three ;  had  the  wind 
been  abaft  the  beam  I  would  have  given  three  blasts, 
but  in  going  in  that  direction  I  would  have  been  haul- 
ing my  wind  a  little  bit  forward,  and  I  would  have 
been  giving  two  blasts  if  the  wind  had  been  directly 
abeam,  the  speed  I  was  going  and  I  would  naturally 
haul  the  wind  a  little  forward  on  the  beam  and  I 
would  have  given  two  blasts  of  the  fog-horn  accord- 
ing to  his  position.     [156] 

Q.  Now,  why? 

A.  Because  I  would  be  on  the  port  tack. 

Q.  And  according  to  the  rules  of  the  road  that 
would  be  the  signal? 

A.  That  would  be  the  signal  to  give  on  the  port 
tack. 
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Q.  Now  the  signals  that  you  were  giving  implied 
what? 

A.  That  I  was  running  with  the  wind  abaft  the 
beam. 

Cross-examination. 

Q.  (Mr.  HUGHES.)  Captain,  what  is  the  size  of 
the  ''Oceania  Vance"? 

A.  If  I  remember  right  she  is  384  net  tons. 

Q.  What  rig  is  she  %        A.  Schooner. 

Q.  How  many  masts?        A.  Three. 

Q.  And  how  long  is  she? 

A.  I  don't  know  exactly,  something  like  140  feet 
over  all. 

Q.  How  far  was  it  from  the  poop-deck  where  you 
stood  to  the  bow  ?        A.  Approximately  120  feet. 

Q'.  What  time  did  you  get  past  Cape  Flattery  ? 

A.  Eight  o'clock  or  shortly  after. 

Q.  You  passed  the  cape  and  were  bound  eastward 
up  the  straits  at  that  hour.        A.  Yes,  sir. 

Q.  Where  is  your  log.  Captain  ? 

A.  The  log-book  must  be  aboard  the  "Oceania 
Vance. ' ' 

Q.  How  long  has  it  been  since  you  were  connected 
with  the     [157]     "  Oceania  Vance ' '  ? 

A.  About  two  years  last  January. 

Q.  Have  you  seen  the  log  since  ?        A.  No. 

Q.  Have  you  had  any  memorandum-books  or  dates 
or  anything  of  that  kind  by  you  ? 

A.  Not  with  me,  that  is  all  in  the  log-book,  though. 

Q.  You  are  testifying  from  your  recollection 
then  ?        A.  I  am  testifying  from  my  recollection. 

Q.  You  said  the  distance  from  Cape  Flattery  to 
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Race  Rocks  was  fifty  miles? 

A.  Approximately,  more  or  less. 

Q.  Well,  did  you  have  out  any  log  for  the  purpose 
of  determining  the  distance  your  vessel  traveled  that 
night  ? 

A.  I  had  out  a  check  log  to  give  me  an  approximate 
idea  of  what  she  was  doing. 

Q.  Do  you  know  what  distance  was  traveled  that 
night  up  to  the  time  of  the  collision  ? 

A.  I  don't  know  what  she  logged  because  the  log 
was  unreliable  and  I  would  only  use  it  in  case  I 
wanted  to  in  short  tacks. 

Q.  How  many  tacks  did  you  make  coming  up  that 
night?        A.  Made  no  tacks  whatever. 

Q.  Had  you  made  none  at  all  prior  to  the  time  you 
changed  your  course  for  Port  Townsend?  You 
changed  your  regular  course  after  passing  Race 
Rocks? 

A.  Yes,  I  changed  my  course  after  passing  Race 
Rocks. 

Q.  Did  you  change  your  course  at  all  prior  to  that  ? 

A.  Yes,  I  changed  my  course  before  that. 

Q.  How  many  times'?     [158] 

A.  I  do  not  remember. 

Q.  Did  you  all  the  time  run  before  the  wind  ? 

A.  I  always  ran  before  the  wind. 

Q.  The  speed  you  would  make  would  depend  on 
where  you  had  the  wind,  of  course  ? 

A.  To  a  certain  extent  it  would. 

Q.  You  cannot  tell  how  much  distance  you  cov- 
ered, estimating  the  distance  in  a  straight  line  at 
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fifty   miles,   you  cannot   tell   how   much   more   you 

traveled  than  fifty  miles'?        A.  Very  little  more. 

Q.  It  would  be  some  more  if  you  changed  your 
course  a  number  of  times  ? 

A.  It  might  be  a  fourth  of  a  mile  more  on  a  mile 
run;  something  like  that. 

Q.  But  if  fifty  miles  travel,  and  to  make  that  dis- 
tance you  travel  more  than  fifty  miles'? 

A.  Very  little. 

Q.  How  do  you  conclude  that  you  were  only  run- 
ning five  miles  an  hour? 

A.  By  the  distance  between  Cape  Flattery  and 
Eace  Rocks  and  the  number  of  hours  it  took  to  run  it. 

Q.  You  were  a  witness  before  the  inspectors  were 
you  not,  after  this  collision?        A.  I  was. 

Q.  On  or  about  June  14th,  1909.  At  that  time  you 
gave  this  testimony : 

"Q.  About  what  speed  were  you  going?" 

"A.  I  should  judge  by  figuring  from  my  log,  the 
vessel  was  going  between  six  and  a  half  and  seven 
knots. ' '     [159]     Was  that  correct  ? 

A.  At  that  time  I  had  not  figured  up  my  distance. 

Q.  You  say  here,  "By  figuring  from  my  log  the 
vessel  was  going  between  six  and  a  half  and  seven 
knots."  You  had  the  log  at  the  time  and  evidently 
figured  from  it? 

A.  As  I  say,  at  that  time  I  had  not  figured  my  dis- 
tance. I  did  not  have  the  time  to  figure  the  distance. 
I  was  too  busy.  I  jumped  up  to  the  inspectors  and 
took  the  examination,  or  was  there  for  the  examina- 
tion. 
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Q.  The  collision  occurred  on  the  9th  and  your  ex- 
amination did  not  take  place  until  the  14th,  after  the 
14th  day  of  June,  five  days  elapsed;  do  you  mean 
to  say  that  you  did  not  have  access  to  your  log  during 
the  five  days,  to  consider  any  of  these  matters  ? 

A.  I  had  access  to  my  log  at  all  times. 

Q.  Did  you  bring  your  log  with  you  to  the  In- 
spector's office. 

A.  The  log  was  wdth  me  at  the  Inspector's  office. 

Q.  Right  there  with  you  in  the  Inspector's  office? 

A.  Yes,  sir. 

Q.  And  when  you  answered  this  question,  you  fig- 
ured from  your  log,  didn't  j^ou? 

A.  I  did  not  figure  from  anything.  That  was  my 
own  opinion  at  the  time. 

Q.  You  gave  this  answer  to  the  question  pro- 
pounded : 

"Q.  About  what  speed  were  you  making?"  and 
you  answered : 

"A.  I  should  judge  by  figuring  from  my  log,  the 
vessel  was  going  between  six  and  a  half  and  seven 
knots. ' ' 

Q.  You  gave  that  answer  to  that  question?     [160] 

A.  I  did,  I  gave  that  answer  to  the  question. 

Q.  You  were  also  asked  this  question,  "When  did 
you  pass  the  Cape?"  and  you  answered,  "Nine 
o'clock  Wednesday  night."     Is  that  correct? 

A.  I  do  not  remember  what  I  answered. 

Q.  Well,  I  ask  you  to  look  at  this  transcript  of 
your  testimony,  and  tell  me  whether  or  not  that  ques- 
tion was  propounded  to  you  and  you  gave  that  an- 
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swer.         A.  Which  part  of  it  % 

Q.  I  just  read  you  that  question  there,  and  then 
this  question  here,  "What  time  did  you  pass  the 
Cape?"  and  your  answer,  "Nine  o'clock."  You 
gave  that  testimony,  did  you  not? 

A.  I  was  always  of  the  impression  that  it  was  eight 
o'clock. 

iQ.  You  gave  that  testimony  ? 

A.  I  do  not  remember  whether  I  did.  I  do  not  re- 
member whether  I  gave  it. 

Q.  I  show  you  a  copy  of  the  testimony  taken  at 
that  time  and  ask  you  if  you  are  now  disposed  to  dis^ 
pute  its  correctness  ? 

A.  No,  I  am  not  disposed  to  dispute  it,  if  that 
is  a  straight  copy  of  what  I  said  up  there,  it  must  be. 

Mr.  TRUMBULL.— Is  it  certified? 

Mr.  HUGHES.— It  is  not  certified. 

Q.  You  had  your  log  at  the  time  ? 

A.  I  had  my  log,  but  it  was  not  brought  in  as  evi- 
dence. 

Q.  You  had  it  and  referred  to  it? 

A.  I  did  not  refer  to  it,  not  there.  I  did  not  refer 
to  my  log  whatever,  because  I  had  my  log  books  there 
and  they  never  asked  me  to  refer  to  my  log  books, 
never  wanted  to  [161]  see  them.  If  I  could  vol- 
unteer a  little  information  on  that. 

Mr.  HUGHES. — I  am  questioning  you  now. 

Q.  Was  the  fog  thick  just  prior  to  the  collision? 

A.  It  was. 

Q.  When  you  saw  the  tug  first  you  thought  it  was 
about  300  feet  away  from  where  you  were  standing  ? 
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A.  It  was  more  than  that ;  it  was  more  than  three 
hundred  feet  from  where  I  was  standing. 

'Q.  Which  way  was  she? 

A.  About  three  points  on  the  port  bow. 

Q.  You  have  testified  that  when  you  heard  her  fif- 
teen minutes  before,  the  fog  signals  were  three  points 
on  your  port  bow?        A.  Exactly. 

Q.  Now,  I  ask  you  where  she  was  when  you  saw  her 
loom  out  of  the  fog? 

A.  Three  points  on  the  port  bow. 

Q.  Still  three  points  on  the  port  bow. 

A.  Yes,  sir. 

•Q.  So  she  had  not  traveled  any  in  that  fifteen  min- 
utes? 

A.  Oh,  yes,  I  guess  she  must  have  been  traveling. 

Q.  Captain,  in  this  same  hearing  before  the  In- 
spectors, you  gave  this  testimony:  "Q.  At  the  time 
of  the  breaking  through  the  fog  up  to  the  time  of  the 
collision,  did  you  think  there  was  time  enough  for 
either  vessel  to  have  been  maneuvered  so  as  to 
clear?"  and  you  answered,  "I  do  not  think  anything 
in  the  world  would  have  averted  the  collision." 
Didn  't  you  give  that  testimony  ? 

A.  I  gave  that  testimony,  but  I  meant  it  on  my  own 
part;  I  did  not  mean  it  for  the  other  people.     [162] 

Q.  The  question  was,  "Did  you  think  there  was 
time  enough  for  either  vessel  to  have  been  maneu- 
vered so  as  to  clear?"  and  your  answer  was,  "I  do 
not  think  anything  in  the  world  would  have  averted 
the  collision."     Did  you  give  that  answer? 

A.  If  I  did  I  misunderstood  the  question. 
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Q.  The  question  was  perfectly  clear,  was  it  not  ? 

A.  As  I  hear  it  now  it  is.  If  I  gave  that  answer 
I  must  have  misunderstood  the  question.  I  meant 
that  for  my  ow^n  vessel  only. 

Q.  Now,  how  long  was  it  before  the  collision  that 
you  had  changed  your  course,  wore  your  ship  ? 

A.  About  twenty  minutes. 

Q.  How  much  did  you  change  your  course  at  that 
time.        A.  About  three  points. 

Q.  In  other  words,  prior  to  that  time  your  course 
was  what  ?        A.  Approximately  northeast  by  north. 

Q.  Why  were  you  keeping  so  far  to  the  north? 

A.  So  that  I  could  get  that  position  or  get  a  de- 
parture in  other  words  from  the  sound  of  Race  Rocks 
whistle  to  enable  me  to  make  Point  Wilson. 

Q.  Well,  as  soon  as  you  w^ere  abeam  of  Race  Rocks 
whistle  did  you  change  your  course? 

A.  Not  when  I  was  abeam. 

Q.  How  soon  after. 

A.  I  ran  past  until  the  Race  Rocks  bearing  on  a 
point — on  a  line  with  Point  Wilson.  You  understand 
me,  I  get  between  Race  Rocks  and  Point  Wilson  so 
that  I  could  keep  directly  on  that  line  and  make  port. 

Q.  Well,  you  were  in  a  position  where  you  could 
hear  the  [163]  whistle  behind  jou  and  then  gov- 
ern your  direction  by  your  chart?        A.  Exactly. 

iQ.  What  sails  did  you  have  on  ? 

A.  I  had  the — at  what  time,  at  the  time  of  the  col- 
lision ? 

Q.  Yes. 

A.  I  had  the  courses,  foresails,  jib  and  spanker 
topsail. 
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Q.  Had  you  taken  in  any  sails  before  the  collision? 

A.  Prior  to  that,  yes. 

Q.  When? 

A.  Sometime  during  the  time,  I  don't  know  just 
when,  I  do  not  think  I  was  on  deck  at  the  time  the 
sails  were  taken  in. 

Q.  Was  the  mizzen  topsail  set  at  the  time  of  the 
collision  ?        A.  The  mizzen  topsail  was  set. 

Q.  What  course  did  you  say  you  were  steering  at 
the  time  of  the  collision  ? 

A.  I  think  it  was  east  by  north  magnetic. 

Q.  Did  you  see  the  tug  before  the  lookout  called 
out  ?        A.  No,  sir. 

Q.  Were  you  laden  at  this  time  ? 

A.  I  was  light. 

Q.  Was  the  tug  going  ahead  when  you  collided  ? 

A.  I  could  not  say,  I  think  she  was. 

Q.  Why  do  you  think  she  was  1 

A.  Because  she  changed  her  position  from  three 
points  on  my  port  bow  to  right  under  my  bow. 

Q.  Did  she  change  your  position  any  when  the  col- 
lision occurred? 

A.  The  force  of  the  collision  changed  my  position, 
that  is  [164]  it  would  not  change  my  position 
much,  but  it  would  change  the  ship  as  I  struck  the 
tug,  her  going  full  speed  ahead  would  bring  my  bow 
around. 

Q.  Brought  your  bow  into  the  wind? 

A.  Up  into  the  wind. 

Redirect  Examination. 

Q.  (Mr.    TRUMBULL.)      What   statement   was 
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that  you  wanted  to  make  about  the  log  ? 

A.  About  the  log? 

Q.  Yes,  you  wanted  to  make  some  statement. 

A.  Oh,  in  regard  to  my  patent  log. 

Q.  Yes. 

A.  I  do  not  know,  unless  it  was  that  the  log  is  not 
reliable  and  it  was  overrunning  and  I  just  used  it 
only  as  a  check ;  I  was  not  using  it  to  run  distances 
with  whatever. 

Q.  You  testified  before  the  Inspectors  ? 

A.  Yes,  sir. 

Q.  When  there  was  an  inquiry  in  regard  to  this 
collision?        A.  Yes,  sir. 

(Testimony  of  witness  closed.) 

Hearing  adjourned.     [165] 

Commissioner's  Taxable  Costs. 
LIBELANT: 
Hearings  Apr.  10,  1911 ;  Apr.  22,  1912 ;  Apr. 

26, 1912;  May  6,  1912 $12.00 

Administering  oaths  to  8  witnesses 80 

Marking  and  filing  2  exhibits 20 

Transcript  above  hearings,  250  folios  at  10c. . .  25 .  00 


$38.00 
CLAIMANT : 

Hearings  August  18,  1909,  June  24,  1912 6.00 

Administering  oaths  to  2  witnesses 20 

Transcript  above  hearings,  80  folios  at  10c 8 .  00 

$14.20 
[160] 
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[Certificate   of  Commissioner  to   Transcript   of 
Testimony,  etc.] 

United  States  of  America, 
Western  District  of  Washington, 
Seattle,  Washington, — ss. 

I,  A.  C.  Bowman,  a  Commissioner  of  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  do  hereby  certify  that  the  foregoing 
transcript,  from  page  1  to  page  135,  both  inclusive, 
contains  all  of  the  testimony  offered  by  the  parties 
before  me.  Said  testimony  was  taken  by  myself, 
or  under  my  direction,  on  the  dates  mentioned  in  the 
transcript.  The  several  witnesses,  before  examina- 
tion, were  duly  sworn  to  testify  the  truth,  the  whole 
truth  and  nothing  but  the  truth.  Proctors  for  the 
parties  stipulated  waiving  the  reading  and  signing 
of  the  testimony  by  the  witnesses,  agreeing  that  it 
should  have,  when  returned  into  court  by  me,  the 
same  force  and  effect  as  if  so  read  and  signed  by 
them.  The  exhibits  offered  during  the  taking  of 
the  testimony,  to  wit.  Libelant's  Exhibits  "A"  and 
"B,"  are  marked  and  returned  by  me  herewith.  I 
further  certify  that  I  make  the  return  of  the  testi- 
mony on  this  day,  and  not  earlier,  for  the  reason  that 
I  have  just  been  advised  by  proctors  that  the  testi- 
mony was  closed.  I  fui'ther  certify  that  I  am  not  of 
counsel  nor  in  any  way  interested  in  the  result  of 
this  suit. 

Witness  my  hand  and  official  seal  this  21st  day  of 
January,  A.  D.  1914. 

[Seal]  A.  C.  BOWMAN, 

U.  S.  Commissioner. 
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sion. Jan.  28,  1914.  Frank  L.  Crosby,  Clerk.  By 
E.  M.  L.,  Deputy.     [167] 


[Opinion.] 

Umted  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  4046. 

PUCET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 

vs. 

The  Schooner  *' OCEANIA  VANCE,"  Her  Tackle, 
Apparel  and  Furniture, 

Respondent, 

COAST  SHIPPING  COMPANY, 

Claimant. 

Filed  August  31,  1914. 
ON  LIBEL  FOR  COLLISION. 

DECREE  FOR  LIBELANT  AS  PRAYED  FOR. 

HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, for  Libelant. 

REYNOLDS,  BALLINGER  &  HUTSON,  for 
Claimant. 

NETERER,  District  Judge: 

At  about  6:30  A.  M.,  June  19,  1909,  the  "Sea 
Lion,"  being  107  feet  in  length,  beam  22  feet,  depth 
of  hold  13  feet,  having  in  tow  the  barge  "Charger," 
having  1700  ton  capacity,  laden  with  rock,  and  sail- 
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ing  from  Cowlitz  Bay  on  Waldron  Island,  bound  for 
Grays  Harbor,  came  into  collision  with  the  schooner 
*' Oceania  Vance,"  while  proceeding  on  her  regular 
course  toward  the  Straits  of  Juan  de  Fuca,  the 
weather  being  thick  and  foggy.  The  course  of  the 
*'Sea  Lion"  was  SW.  S.  Y^S,  that  being  the  usual 
course  for  steam  vessels  outward  bound.  Upon 
entering  the  fog  the  "Sea  Lion"  started  to  blow  its 
whistle,  a  deep,  coarse  whistle,  one  long  and  two 
short  blasts,  the  prescribed  signal  for  a  vessel  having 
a  tow.  Fed.  Stat.  Annot.  Vol.  2,  page  159,  29  Stat, 
at  L.  381.  This  was  continuously  sounded  until  the 
time  of  the  collision.  Just  prior  to  the  collision,  the 
men  on  board  the  tug  "Sea  Lion"  heard  the 
*' Oceania  Vance"  giving  three  blasts,  which  indi- 
cated that  she  was  a  sailing  vessel.  29  Stat,  at  L. 
381.  The  "Sea  Lion"  stopped  its  engines  and  blew 
its  tow  signal.  The  schooner  answered  by  three 
blasts  of  [168]  her  horn.  The  schooner  was 
about  175  to  200  feet  distant  from  the  tug  when  first 
seen  by  the  men  on  the  tug  and  was  heading  toward 
amidships  of  the  "Sea  Lion."  The  schooner  ob- 
served the  tug  when  it  was  about  300  feet  distant. 
On  seeing  the  schooner  the  mate  gave  the  signal  to 
reverse  the  engines  and  ordered  the  quartermaster 
to  put  the  wheel  hard-a-starboard.  At  this  time  the 
captain,  who  had  previously  retired,  reached  the 
wheel-house  and  the  mate  went  aft  to  endeavor  to 
prevent  the  hauser  from  fouling  the  propeller.  The 
"Sea  Lion"  when  backed,  had  a  habit  of  swinging 
around  to  port  very  abruptly,  thus  bringing  her 
right  in  line  with  the  way  the  schooner  was  coming 
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and  making  a  collision  inevitable.  The  captain,  in 
an  endeavor  to  avert  the  same,  ordered  full  speed 
ahead,  that  being  the  only  chance  in  his  judgment 
that  he  then  had.  The  three  signals,  namely,  to 
stop,  to  back,  and  to  go  ahead,  were  given  one  right 
after  the  other.  At  the  same  time,  the  captain  called 
to  the  lookout  on  the  "Oceania  Vance"  to  put  the 
wheel  of  the  schooner  over.  This  request  was  not 
complied  with,  though  good  seamanship  required 
such  action.  A  few  seconds  later  the  bow  of  the 
"Oceania  Vance"  struck  the  "Sea  Lion"  about  25 
feet  forward  of  the  latter 's  stern,  cutting  a  hole 
variously  estimated  from  li/>  to  3  feet  in  width. 
The  "Sea  Lion"  sank  within  a  few  minutes  in  72 
fathoms  of  water.  The  "Oceania  Vance,"  at  the 
time  of  the  collision,  was  going  at  a  speed  to  exceed 
seven  miles  an  hour.  She  was  sailing  before  the 
wind,  with  the  foresail,  jib,  spanker  and  mizzen-top- 
sail  set.  A  "strong  breeze"  was  blowing  and  the 
place  where  the  collision  occurred  was  where  ships 
frequently  pass. 

The  liability  in  this  case  depends  wholly  upon  the 
fact  as  to  whether  or  not  the  speed  at  which  the 
"Oceania  Vance"  was  going  immoderate.  It  is 
strongly  contended  on  the  part  of  the  claimant  that 
she  was  going  not  to  exceed  a  speed  of  five  [169] 
knots  an  hour,  and  that  that  was  not  an  immoderate 
speed.  I  think  a  fair  consideration  of  the  testimony 
is  conclusive  that  the  schooner  was  going  not  less 
than  six  and  one-half  or  seven  knots  an  hour.  The 
fact  that  she  was  sailing  before  the  wind  with  prac- 
tically all  of  her   sails  set,  with   a  "strong  breeze" 


Puget  Sound  Tug-Boat  Company.  163 

blowing,  as  stated  by  one  of  the  witnesses,  and  by 
practically  all  of  the  witnesses  that  there  was  a  good 
breeze,  and  the  further  fact  of  the  testimony  of  the 
captain  immediately  after  the  collision  that  the  boat 
was  going  at  a  speed  of  six  and  one-half  to  seven 
miles  an  hour,  and  he  had  concluded  this   after  an 
examination  of  the  log,  and  only  modified  his  testi- 
mony upon  the  hearing  some  two  years  after  the  col- 
lision, and  all  of  the  facts  as  disclosed  by  the  wit- 
nesses in  the  record,  would  indicate  that  the  vessel 
was   moving   at   the    speed   suggested.     It   is    also 
strongly  contended  upon  the  part  of  the  claimant 
that  even  though  the  speed  of  the  schooner  was  seven 
miles  an  hour,   that   that   was   not  an   immoderate 
speed,  and  that  the  conduct  and  action  of  the  tug 
*'Sea  Lion"  in  reversing  its  engines  and  then  going 
forward  instead  of  stopping  the  engines  and  moving 
at  a  moderate  speed,  was  the  cause  of  the  injury  and 
it  was  the   negligence  of  the   tug  "Sea  Lion"  that 
caused  the  collision.     From  a  fair  consideration  of 
the  evidence,  I  think  it  must  be  concluded  that  what 
was  done  by  the  officers  of  the  "Sea  Lion"  were  acts 
in  extremis,  and  whether  wise  or  not,  is  not  imput- 
able as  a  fault — Ship  "Blue  Jacket"  v.  Tacoma  Mill 
Co.,  144  U.  S.  371;  the  Ludvig  Holberg,  157  U.  S.  60. 
In  view  of  the  density  of  the  fog,  it  was  imperative 
upon  the    schooner  to    move  at  a    moderate  speed. 
This  is  necessary  in  order  to  give  approaching  ves- 
sels an  opportunity  of  observation  and  greater  time 
within  which  to  adjust  themselves  to  the  situation. 
It  has  been  frequently  held  that  a  speed  of  five  knots 
an  hour  is  not  an  immoderate  speed  for  a  sailing  ves- 
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sel.  If  the  schooner  had  been  moving  at  five  knots 
an  hour  instead  of  seven,  as  I  believe  the  testimony 
to  show,  there  would  [170]  have  been  consider- 
able more  time,  relatively  speaking,  after  the  ves- 
sel had  been  discovered,  for  the  crafts  to  adjust 
themselves  with  relation  to  the  situation,  and  the 
collision  having  occurred  at  a  place  where  ships  are 
frequently  passing,  the  necessity  was  therefore  em- 
phasized for  moderation  in  speed.  This  is  a  duty 
irrespective  of  the  statute — The  Rhode  Island,  17 
Fed.  554. 

In  26   Stat,   at   Large,   page  326,   2d   Fed.   Stat. 
Annot.,  page  160,  it  is  provided. 

*' Every  vessel    shall,  in  a  fog,  mist,  falling 
snow  or   heavy   rain  storai,  go  at  a   moderate 
speed,  having  careful  regard  to  the  existing  cir- 
cumstances and  conditions.     A  vessel  hearing, 
apparently  forward  of  her  beam,  the  fog  signal 
of  a  vessel,  the  position  of  which  is  not  ascer- 
tained, shall,  so  far  as  the  circumstances  of  the 
case  shall   permit,   stop   her  engines,  and  then 
navigate  with  caution  until  danger  of  collision 
is  over.'^ 
While  this  statute  does  not  include  sailing  crafts, 
yet  the  principle  enunciated  is  held  to  comprehend 
and  be  applicable  to  sailing  vessels.     The    further 
fact  that  a  sailing  vessel  cannot  be  maneuvered  in 
the  manner  required,  is  a  strong  reason,  as  stated 
by  the  courts,  for  so  moderating  her  speed  as  to  fur- 
nish effective  aid  to  an  approaching  steamer,  charged 
wdth  the  duty  of  avoiding  her.     She  can  do  practi- 
cally nothing  beyond  putting  her  helm  up  or  down, 
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to  ''ease  the  blow,"  after  the  danger  of  collision  has 
become  imminent. 

I  think  this  case  is  on  "all-fours"  with  "The 
Chattahoochee,"  173  U.  S.  540,  where  the  duty  of  a 
sailing  vessel  in  a  fog  is  defined,  and  in  which  the 
Court  reviews  all  of  the  authorities. 

A  consideration  of  that  case  with  the  facts  in  this 
case  precludes  any  conclusion  other  than  that  a  de- 
cree should  be  entered  for  libelant  as  prayed  for, 
and  it  is  so  ordered. 

JEREMIAH  NETERER, 

Judge. 

[Indorsed] :  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Northern  Division. 
Aug.  31,  1914.  Frank  L.  Crosby,  Clerk.  By 
E.  M.  L.  Deputy.     [171] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 

vs. 

The  Schooner  "OCEANIA  VANCE,"  Her  Tackle, 
Apparel  and  Furniture, 

Respondent. 
COAST  SHIPPING  COMPANY, 

Claimant. 
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Notice  of  Taxing  Costs. 

To  the  Above-named  Claimant  and  to  Reynolds, 
Ballinger  &  Hutson,  Its  Proctors  Herein: 
You  will  please  take  notice  that  the  libelant  herein 
will  make  application  to  the  clerk  of  said  court,  at 
his  office  in  the  Federal  Building,  in  the  City  of 
Seattle,  Washington,  on  the  2d  day  of  November, 
1914,  at  the  hour  of  9:30  o'clock  A.  M.  of  said  day, 
to  tax  said  libelant's  costs  and  disbursements  in  said 
action.  There  is  herewith  served  upon  you  a  copy 
of  said  libelant's  memorandum  of  costs  and  dis- 
bursements. 

Dated :  October  30,  1914. 

HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, 

Proctors  for  Libelant.     [172] 
Copy  of  within  notice  received  this  30th  day  of 
October,  1914,  and    consent  to    said   action  at  said 
time. 

BALLINGER  &  HUTSON, 

Proctors  for  Claimant. 

[Indorsed]  :  Notice  of  Taxing  Costs.  Filed  in  the 
U.  S.  District  Court,  Western  District  of  Washing- 
ton, Northern  Division.  Oct.  30,  1914.  Frank  L. 
Crosby  Clerk.     By  E.  M.  L.,  Deputy.     [173] 
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*. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 

vs. 

The  Schooner  ''OCEANIA  VANCE,"  her  Tackle, 
Apparel  and  Furniture, 

Respondent. 

COAST  SHIPPING  COMPANY, 

Claimant. 

Memorandum  of  Libelant's  Costs  and  Disburse- 
ments. 

To  the  Clerk  of  the  above-named  Court : 

You  will  please  tax  the  following  costs  and  dis- 
bursements in  favor  of  the  libelant,  Puget  Sound 
Tug-Boat  Company,  and  against  the  claimant,  Coast 
Shipping  Company,  and  F.  A.  Bartlett  and  H.  M. 
Thornton,  its  sureties,  viz : 

Clerk's  fees $13.70 

Marshal's  fees 57.69 

U.  S.  Commissioner's  fees 38.00 

Proctor 's  fees : 

Docket  fee $20.00 

Deposition  fees: 

Witness  C.  Anderson 2 .  50 

C.H.  Lewis 2.50 

L.  B.  Lovejoy 2.50 
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O.  E.  Plununer 2.50 

*'        J.  F.  Primrose 2.50 

**        Chas.  Ross 2.50 

*'         Wm.  J.  Smith 2.50 

H.E.  Stream 2.50 

T.G.Scott 2.50 

J.G.Williams 2.50 

45.00 

Carried  For 'd..  $154.39 

[174] 

Brought  For 'd..  $154.39 

Witness' Fees: 

Witness  C.  Anderson,  1  day  & 

mileage $3.20 

Witness  C.  H.  Lewis,  1  day  & 

mileage 3 .  20 

Witness  L.  B.  Lovejoy,  1  day  & 

mileage 3 .  20 

Witness  G.  E.  Plummer,  1  day 

&  mileage 3 .  20 

Witness  J.  F.  Primrose,  1  day  & 

mileage 3.20 

Witness  Chas.  Ross,  1  day  & 

mileage 3 .  20 

Witness  Wm.  J.  Smith,  1  day  & 

mileage 3 .  20 

Witness  H.  E.  -Stream,  1  day  & 

mileage 3.20        25.60 

$179.99 
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HUGHES,  McMICKEN,  DOVELL  &  RAMSEY, 

Proctors  for  Libelant. 

State  of  Washington, 
County  of  King, — ss. 

H.  J.  Ramsey,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  That  he  is  one  of  the  proctors  for 
said  libelant  in  the  above-entitled  cause;  that  he  has 
read  and  knows  the  contents  of  the  above  and  fore- 
going memorandum  of  costs  and  disbursements,  and 
that  the  items  therein  contained  are  correct,  and, 
with  the  exception  of  proctor's  fees,  have  been  ac- 
tually and  necessarily  disbursed  or  incurred  by  said 
libelant  in  the  prosecution  of  said  action. 

H.  J.  RAMSEY, 
Subscribed  and  sworn  to  before  me  this  30th  day 
of  October,  A.  D.  1914. 

[Seal]  JOHN  P.  GARVIN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle.     [175] 
Copy  of  within  Memorandum  received  this  30th 
day  of  October,  1914. 

BALLINGER  &  HUTSON, 

Proctors  for  Claimant. 

[Indorsed] :  Memorandum  of  Libelant's  Costs  and 
Disbursements.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Northern  Division, 
Oct.  30, 1914.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L., 
Deputy.     [176] 


170  Coast  Shipping  Company  vs. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 
vs. 

The  Schooner  "OCEANIA  VANCE,"  her  Tackle, 
Apparel  and  Furniture, 

Respondent. 

COAST  SHIPPING  COMPANY, 

Claimant. 

Decree. 

In  this  cause,  monition  having  been  regularly 
issued  and  the  said  schooner  "Oceania  Vance,"  her 
tackle,  apparel  and  furniture  having  been  duly 
seized  thereunder  by  the  United  States  Marshal,  and 
said  Coast  Shipping  Company,  a  corporation,  having 
made  and  filed  herein  claim  to  said  vessel,  her  tackle, 
apparel  anr*  "^umiture,  in  the  manner  provided  by  the 
rules  of  this  court,  and  having  filed  in  said  cause  its 
stipulation  for  costs  in  the  sum  of  Two  Hundred 
Fifty  ($250.00)  Dollars,  duly  executed  by  itself  and 
by  F.  A.  Bartlett  and  H.  M.  Thornton,  as  sureties, 
and  having  also  given  and  filed  herein  its  bond  for 
the  release  of  said  vessel,  her  tackle,  apparel  and  fur- 
niture, in  the  penal  sum  of  Five  Thousand  ($5,000.00) 
Dollars,  duly  executed  by  itself,  as  principal,  and  by 
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The  Fidelity  and  Deposit  Cbinpaiiy  of  Maryland,  a 
corporation  organized  and  [177]  existing  under 
the  laws  of  the  State  of  Maryland,  as  surety,  and  ap- 
proved by  the  Court;  and  said  vessel,  her  tackle,  ap- 
parel and  furniture,  having  been  thereupon  released 
and  surrendered  to  the  said  claimant;  and  the  testi- 
mony in  said  cause  having  been  duly  taken  and  said 
cause  duly  submitted  to  the  Court,  and  the  Court 
having  given  and  filed  herein  its  opinion  and  de- 
cision; 

NOW,  THEREFORE,  pursuant  to  the  Court's  de- 
cision, it  is  hereby  ORDERED,  ADJUDOED  and 
DECREED  that  the  above-named  libelant,  Puget 
Sound  Tug-Boat  Company,  have  and  recover  of  and 
from  said  Coast  Shipping  Company,  a  corporation^ 
and  said  The  Fidelity  and  Deposit  Company  of  Mary- 
land, a  corporation,  the  sum  of  Five  Thousand 
($5,000.00)  Dollars,  with  interest  thereon  from  this 
date  until  paid  at  the  rate  of  six  per  cent  (6%)  per 
annum;  and  that  said  libelant  have  execution  there- 
for against  said  Coast  Shipping  Company,  a  corpora- 
tion, and  said  The  Fidelity  and  Deposit  Company  of 
Maryland,  a  corporation,  and  that  said  libelant 
Puget  Sound  Tug-Boat  Company,  have  and  recover 
of  and  from  the  said  Coast  Shipping  Company  and 
said  F.  A.  Bartlett  and  H.  M.  Thornton  the  said 
libelant's  costs  and  disbursements  herein  taxed  at 
the  sum  of  One  Hundred  Seventy-nine  and  99/100 
Dollars,  and  have  execution  therefor  against  said 
Coast  Shipping  Company  and  said  F.  A.  Bartlett  and 
H.  M.  Thornton. 

And  it  is  by  the  Court  ORDERED  that  no  execution 
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issue  upon  this  decree  for  the  collection  of  any  por- 
tion thereof  for  the  period  of  ten  (10)  days  from  this 
date,  and  that  said  decree  may  be  stayed  in  whole 
or  in  part  at  any  time  within  ten  (10)  days  from  this 
date,  by  the  giving  of  a  supersedeas  bond  and  taking 
an  appeal  in  the  manner  provided  by  law  and  the 
rules  of  the  United  States  Circuit  [178]  Court  of 
Appeals  for  the  Ninth  Circuit. 

Done  in  open  court  this  4th  day  of  Nov.,  1914. 

JEREMIAH  NETERER, 

Judge. 
O.  K.  as  to  form. 

BALLINGER  &  HUTSON, 
Proctors  for  Claimant. 

[Indorsed] :  Decree.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Nov.  4,  1914. 
Frank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Deputy. 
[179] 


In  the  District  Court  of  the  United  States  for  the 

Western    District    of    Washington,    Northern 

Division. 

No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 
vs. 

The  Schooner  "OCEANIA  VANCE,"  her  Tackle, 
Apparel  and  Furniture, 

Respondent. 
COAST  SHIPPING  COMPANY,  a  Corporation, 

Claimant. 
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Order  Fixing  Amount  of  Stay  Bond. 

This  cause  coming  on  to  be  heard  on  the  applica- 
tion of  claimant,  Coast  iShipping  Company,  for  an 
order  fixing  the  amount  of  bond  to  stay  the  execu- 
tion of  final  decree  against  said  claimant  and  its  bond 
given  for  the  release  of  said  vessel  in  this  cause, 
upon  appeal  from  said  decree,  the  said  decree  being 
dated  the  4th  day  of  November,  1914,  libelant  ap- 
pearing by  Messrs.  Hughes,  McMicken,  Dovell  & 
Hamsey,  its  proctors,  and  claimant  appearing  by 
Messrs.  Ballinger  &  Hutson,  its  proctors,  and  the 
court  being  duly  advised  in  the  premises, 

IT  IS  HEREBY  ORDERED:  That  the  amount  of 
bond  which  said  claimant.  Coast  Shipping  Company, 
a  corporation,  shall  give  to  stay  the  execution  of  the 
final  decree  herein,  pending  appeal  from  said  decree, 
shall  be  the  sum  of  Seven  Thousand  Two  Hundred 
Fifty  Dollars  in  addition  to  the  sum  of  Two  Hundred 
Fifty  Dollars  ($250.00)  bond  for  costs  on  appeal. 

Dated  at  Seattle,  Washington,  this  4th  day  of  Feb- 
ruary, A.  D.,  1915. 

EDWARD  E.  CUSHMAN, 

Judge.     [180] 

[Indorsed] :  Order  Fixing  Amount  of  Stay  Bond. 
Filed  in  the  U.  S.  District  Court,  Western  Dist  of 
Washington,  Northern  Division,  Feb.  3,  1915. 
Frank  L.  Crosby,  Clerk.  By  E.  M.  L.,  Deputy. 
[181] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 
vs. 

The  Schooner  ''OCEANIA  VANCE,"  her  Tackle, 
Apparel  and  Furniture, 

Respondent, 

COAST  SHIPPING  COMPANY,  a  Corporation, 

Claimant. 
Notice  of  Appeal. 

To  the  Above-named  Libelant,  Puget  Sound  Tug- 
Boat  Company,  a  Corporation,  and  to  Messrs, 
Hughes,  McMicken,  Dovell  &  Ramsey,  Proctors 
for  Libelant: 
Please  take  notice  that  the  above-named  Coast  Ship- 
ping Company,  a  Corporation,  claimant  of  the 
schooner  "Oceania  Vance,"  her  tackle,  apparel  and 
furniture,  respondent,  does  hereby  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  from  the  final  decree  made  and  entered  in 
this  cause  wherein  and  whereby  the  above-named 
District  Court  did  render  judgment  against  this 
claimant  and  against  the  Fidelity  and  Deposit  Com- 
pany of  Maryland,  a  corporation,  in  the  sum  of  Five 
Thousand  Dollars  ($5000.00)  with  interest,  and  did 
render  judgment  against  said  claimant  and  F.  A. 
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Bartlett  and  H.  M.  Thornton  for  libelant 's  costs  and 
disbursements,  therein  taxed  at  the  sum  of  One  Hun- 
dred Seventy-nine  and  99/100  Dollars  ($179.99) 
which  said  final  decree  was  made  on,  to  wit,  the  4th 
day  of  November,  1914. 

This  appeal  is  from  the  whole  of  said  decree  and 
each  and  every  part  thereof. 
COAST  SHIPPING  COMPANY,  a  Corporation, 

Claimant. 
BALLINGER  &  HUTSON, 
Proctors  for  Claimant. 


Proctors  for  Claimant.     [182] 
Due  and  timely  service  of  within  notice  of  appeal 
admitted  by  receipt  of  copy  thereof  this  18th  day  of 
March,  A.  D.  1915,  after  the  filing  thereof. 
HUGHES,  McMICKEN,  DOVELL  &  RAMSEY, 

Proctors  for  Libelant. 

[Indorsed] :  Notice  of  Appeal.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  North- 
ern Division,  Mar.  18,  1915.  Frank  L.  Crosby, 
Clerk.    By  Ed.  M.  Lakin,  Deputy.     [183] 


In  the   United  States   Circuit   Court   of  Appeals, 
Ninth  Circuit, 

No.  4046. 

COAST  SHIPPING  COMPANY,  a  Corporation, 

Appellant, 
vs. 
PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Appellee. 
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KNOW   ALL   MEN   BY   THESE   PRESENTS, 

That  we,  Coast  Shipping  Company,  a  corporation,  as 
principal,  and  Southwestern  Surety  Insurance  Com- 
pany, a  corporation,  as  surety,  are  held  and  firmly 
bound  unto  Puget  Sound  Tug-Boat  Company,  a  cor- 
poration, appellee  above-named,  in  the  full  and  just 
sum  of  Seven  Thousand  Five  Hundred  Dollars 
($7,500.00)  to  be  paid  to  the  said  Puget  Sound  Tug- 
Boat  Company,  its  successors  and  assigns,  for  which 
payment,  well  and  truly  to  be  made,  we  bind  our- 
selves and  our  and  each  of  our  successors  and  assigns, 
jointly  and  severally  firmly  by  these  presents. 

SEALED  wdth  our  seals  and  dated  this  18th  day  of 
March,  A.  D.  1915. 

WHEREAS,  lately,  to  wit,  on  the  4th  day  of  No- 
vember, 1914,  at  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division,  in  a  suit  in  admiralty  pending  in 
said  Court  between  said  Puget  Sound  Tug-Boat  Com- 
pany as  libelant  against  the  schooner  "Oceania 
Vance,"  her  tackle,  apparel  and  furniture,  as  re- 
spondent, and  said  Coast  Shipping  Company,  a  cor- 
poration, claimant,  wherein  said  claimant  gave  bond 
in  the  sum  of  Five  Thousand  Dollars  ($5,000.00)  for 
the  release  of  said  schooner,  a  final  decree  was  ren- 
dered in  favor  of  said  libelant,  the  above-named 
appellee,  and  against  said  Coast  Shipping  Company, 
claimant,  the  above-named  appellant,  and  [184] 
against  the  Fidelity  and  Deposit  Company  of  Mary- 
land, a  corporation,  surety  upon  said  bond,  in  the 
sum  of  Five  Thousand  Dollars  ($5,000.00)  and  in- 
terest; and  further  rendered  judgment  against  said 
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claimant  and  its  surety  on  its  stipulation  for  costs,  in 
the  sum  of  One  Hundred  Seventy-nine  and  99/100 
Dollars  ($179.99)  and  in  favor  of  said  appellee;  the 
said  Coast  Shipping  Company,  claimant  in  said  ac- 
tion and  the  appellant  above-named,  having  filed  and 
served  notice  of  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
aforesaid  final  decree  to  reverse  the  same,  and  hav- 
ing obtained  a  citation  directed  to  said  Puget  Sound 
Tug-Boat  Company  of  date  the  18th  day  of  March, 
1915,  citing  and  admonishing  it  to  be  and  appear  in 
said  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  in  the  City  of  San  Francisco,  Califor- 
nia, within  thirty  days  of  the  date  thereof; 

NOW,  THEREFORE,  the  condition  of  the  above 
obligation  is  such  that  if  the  above  bounden  Coast 
Shipping  Company,  a  corporation,  shall  prosecute 
its  appeal  to  effect  and  pay  the  costs  of  such  appeal, 
if  the  appeal  is  not  sustained,  and  shall  abide 
by  and  perform  whatever  decree  may  be  rendered  by 
said  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  in  the  cause,  or  on  the  mandate  of  said 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  by  the  court  below,  and  pay  any  decree 
of  the  Court  upon  appeal  or  otherwise,  and  answer 
all  damages  and  costs  if  it  fails  to  make  its  appeal 
good,  then  the  above  obligation  to  be  void ;  otherwise 
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to  remain  in  full  force  and  virtue. 

COAST  SHIPPING  COMPANY, 

Appellant. 
By  H.  BALLINGER, 
Its  Proctor  and  Agent. 
O.  K.— HUGHES,  McMICKEN  D.  &  R., 

Proctors  for  Appellee. 
SOUTHWESTERN      SURETY      INSUR- 
ANCE COMPANY. 
[Seal]  By  E.  LAMPING, 

Agent. 
R.  G.  DENNEY, 
Atty.  in  Fact. 
The  foregoing  bond  approved  this  19th  day  of 
March,  1915. 

JEREMIAH  NETERER, 
United  States  District  Judge.     [185] 

[Indorsed] :  Api)eal  Bond.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  North- 
ern Division,  Mar.  19,  1915.  Frank  L.  Crosby, 
Clerk.     By  Ed.  M.  Lakin,  Deputy.     [186] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division.  . 

No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 
vs. 

The  Schooner  "OCEANIA  VANCE,"  Her  Tackle, 
Apparel  and  Furniture, 

Respondent. 

COAST  SHIPPING  COMPANY,  a  Corporation, 

Claimant. 

Assignments  of  Error. 

The  above-named  claimant.  Coast  Shipping  Com- 
pany, a  corporation,  assigns  for  error  in  the  findings, 
conclusions  and  decree  of  the  District  Court  in  the 
above-entitled  cause,  that  the  Learned  Judge  erred 
as  follows : 

1.  In  finding  that  the  tug  "Sea  Lion"  continu- 
ously sounded  the  proper  signal  from  the  time  of  en- 
tering the  fog  until  the  time  of  the  collision. 

2.  In  finding  and  deciding  that  upon  hearing  the 
signal  of  the  "Oceania  Vance"  just  prior  to  the  col- 
lision, the  "Sea  Lion"  stopped  its  engines  and  blew 
its  tow  signal. 

3.  In  holding  and  deciding  that  the  "Sea  Lion" 
stopped  its  engines  as  soon  as  those  on  board  the 
"Sea  Lion"  heard  the  "Oceania  Vance"  give  its  sig- 
nal. 
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4.  In  holding  and  deciding  that  at  the  time  the 
captain  of  the  tug  "Sea  Lion"  gave  the  signals  to 
stop,  to  back,  to  go  ahead,  he  called  to  the  lookout  on 
the  "Oceania  Vance"  to  put  the  wheel  of  the 
schooner  over. 

5.  In  holding  and  finding  that  good  seamanship 
required  that  the  wheel  of  the  schooner  be  put  over. 
[187] 

6.  In  holding  and  deciding  that  the  "Oceania 
Vance,"  at  the  time  of  the  collision,  was  going  at  a 
speed  to  exceed  seven  miles  an  hour. 

7.  In  holding  and  deciding  that  a  strong  breeze 
was  blowing  at  a  moderate  rate  of  speed  up  to  the 
time  of  the  collision. 

9.  In  holding  and  finding  that  the  place  of  the 
collision  was  a  place  where  ships  were  frequently 
passing. 

10.  In  holding  and  finding  that  the  acts  of  the  of- 
ficers of  the  "Sea  Lion"  at  and  about  the  time  of  the 
collision  were  acts  in  extremis  and  not  imputable  to 
them  as  a  fault. 

11.  In  failing  to  hold  and  find  that  said  tug  was 
in  fault  in  failing,  when  it  started  to  back,  to  give  the 
proper  signal  to  show  that  it  was  backing. 

12.  In  failing  to  hold  and  find  that  said  tug  was 
negligent  in  that  when  it  stopped  it  was  then  backed 
and  then  started  forward,  the  course  of  the  schooner 
not  having  been  changed. 

13.  In  failing  to  find  that  the  tug  was  at  fault  in 
that  it  violated  Article  XVI  of  the  International 
Rules  to  Prevent  Collisions,  contained  in  the  Act  of 
August  19,  1890,  in  that  said  tug  did  not,  upon  hear- 
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ing  apparently  forward  of  her  beam,  the  fog  signal 
of  the  "Oceania  Vance,"  the  position  of  which  was 
not  ascertained,  stop  her  engines  and  then  navigate 
with  caution  until  danger  of  collision  was  over. 

14.  In  entering  final  decree  of  November  4th,  1914, 
in  favor  of  libelant  and  against  claimant  and  its  said 
bondsmen;  and  (a)  in  entering  judgment  against 
claimant  and  the  Fidelity  and  Deposit  Company  of 
Maryland  in  the  sum  of  $5,000.00  with  interest ;  and, 
(b)  in  entering  judgment  against  claimant  and  F. 
A.  Bartlett  and  H.  M.  Thornton  for  respondent's 
costs  and  disbursements  in  the  sum  of  One  Hundred 
Seventy-nine  and  99/100  Dollars  ($179.99).     [188] 

15.  In  refusing  to  enter  judgment  in  favor  of 
claimant  and  against  libelant  dismissing  the  libel  of 
libelant  and  for  costs  against  libelant  and  in  favor 
of  claimant. 

COAST  SHIPPING  COMPANY,  a  Corpo- 
ration, 

Claimant. 
BALLINGER  &  HUTSON, 
Proctors  for  Claimant. 
Due  and  timely  service  of  within  assignments  of 
error  admitted  by  receipt  of  copy  thereof  this  18th 
day  of  March,  1915. 

HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, 

Proctors  for  Libelant. 

[Indorsed]  :  Assignments  of  Error.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division,  Mar,  18,  1915.  Frank  L.  Crosby, 
Clerk.     By  Ed.  M.  Lakin,  Deputy.     [189] 
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In   the   United  States   Circuit   Court   of  Appeals, 
Ninth  Circuit. 

No.  4046. 

COAST  SHIPPING  COMPANY,  a  Corporation, 

Appellant, 
vs. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Appellee. 

Notice  [of  Filing  of  Stay  Bond]. 
To  Puget  Sound  Tug-Boat  Company,  a  Corporation, 
Appellee  Above  Named,  and  to  Messrs.  Hughes, 
McMicken,  Dovell  &  Ramsey,  Proctors  for  Said 
Appellee : 
You,  and  each  of  you,  are  hereby  notified  that 
Coast  Shipping  Company,  a  corporation,  the  above- 
named  appellant,  has  this  day  filed  a  bond  in  the  sum 
of   Seven   Thousand   Two   Hundred   Fifty   Dollars 
($7,250.00)  staying  execution  of  final  decree  in  the 
above-entitled  cause  in  the  court  below,  conditioned 
as  required  by  law,  and  that  the  name  and  address  of 
the  surety  on  said  bond  is:   Southwestern   Surety 
Insurance    Company,   a   corporation,    E.   Lamping, 
Agt.,  and  R.  G.  Denney,  its  attorney  in  fact,  care 
George  B.  Lamping  &  Company,  201  and  250  Col- 
man  Building,  Seattle,  Washington. 

Dated  at  Seattle,  Washington,  March  19th,  1915. 
BALLINGER  &  HUTSON, 

Proctors  for  Appellant. 
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Copy  of  within  Notice  received  this  18th  day  of 

March,  1915. 

HUGHES,  McM.  D.  &  L., 

Proctors  Appellee. 

[Indorsed]  Notice.  Filed  in  the  U.  S.  District 
Court,  Western  Hist,  of  Washington,  Northern  Divi- 
sion, Mar.  22,  1915.  Frank  L.  Crosby,  Clerk.  By 
E.  M.  L.,  Deputy.     [190] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Northern 
Division. 

No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 

vs. 

Steamer  ''OCEANIA  VANCE,"  Her  Tackle,  Ap- 
parel and  Furniture, 

Respondent, 

Order  to  Transmit  Original  Exhibits. 

Now,  on  this  1st  day  of  April,  1915,  upon  motion 
of  Messrs.  Ballinger  &  Hutson,  Proctors  for  Claim- 
ant and  Appellant,  and  for  sufficient  cause  appear- 
ing, it  is  ordered  that  Libelant's  Exhibits  "A"  and 
'*B,"  filed  and  introduced  as  evidence  upon  the  trial 
of  this  cause,  be  by  the  clerk  of  this  court,  forwarded 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Judicial  Circuit,  there  to  be  inspected  and 
considered  together  with  the  transcript  of  the  record 
on  appeal  in  this  cause. 

JEREMIAH  NETERER, 

District  Judge. 
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[Indorsed] :  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Northern  Division, 
April  1,  1915.  Frank  L.  Crosby,  Clerk.  By  E.  M. 
L.,  Deputy.     [191] 


In   the   United  States   Circuit   Court   of  Appeals, 
Ninth  Circuit. 

No.  . 


COAST  SHIPPING  COMPANY,  a  Corporation, 

Appellant, 

vs. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Appellee. 

Citation  [Copy]. 

The  President  of  the  United  States  of  America,  to 
Puget  Sound  Tug-Boat  Company,  a  Corpora- 
tion,  Libelant  and  Appellee  in  the  Above-en- 
titled Cause,  and  to  Messrs.  Hughes,  McMicken, 
Dovell  &  Ramsey,  Its  Proctors : 
You,  and  each  of  you,  are  hereby  cited  and  ad- 
monished to  appear  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to  be  held 
at  the  City  of  San  Francisco,  State  of  California, 
within  thirty  days  from  the  date  hereof,  pursuant  to 
an  appeal  filed  in  the  office  of  the  Clerk  of  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division,  whereof  the  Coast 
Shipping  Company,  a  corporation,  claimant  below, 
is  appellant,  and  you  are  appellee,  to  show  cause,  if 
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any  there  be,  why  the  decree  rendered  against  appel- 
lant as  in  said  appeal,  should  not  be  granted,  and 
why  speedy  justice  should  not  be  done  for  the  par- 
ties in  the  behalf. 

WITNESS  The  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States  of  America,  this  18th  day  of 
March,  A.  D.  1915. 

JEREMIAH  NETERER, 
Judge,  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 
[Seal]  Attest:    FRANK  L.  CROSBY, 

Clerk  of  Said  Court.     [192] 

Return  on  Service  of  writ. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Citation  on  the  therein-named  Hughes,  Mc- 
Micken,  Dovell  &  Ramsey,  by  leaving  a  copy  with 
Otto  B.  Rupp,  a  member  of  the  firm,  by  handing  to 
and  leaving  a  true  and  correct  copy  thereof  with 
Otto  B.  Rupp,  personally,  at  Seattle,  in  said  District 
on  the  18th  day  of  March,  A.  D.  1915. 
Fees :  $2.12. 

JOHN  M.  BOYLE, 

U.  S.  Marshal. 
By  A.  Rooks, 

Deputy. 

[Indorsed]  :  No.  4046.  Original.  In  the  United 
States  Circuit  Court  of  Appeals,  Ninth  Circuit, 
Coast  Shipping  Company,  a  Corporation,  Appellant, 


186  Coast  Shipping  Company  vs, 

vs.  Puget  Sound  Tug-Boat  Company,  a  Corporation, 
Appellee.  Citation.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Divi- 
sion, Mar.  18,  1915.  Frank  L.  Crosby,  Clerk.  By 
Ed.  M.  Lakin,  Deputy.  Ballinger  &  Hutson,  Attor- 
neys for  Appellant.  529^-530-532-533.  Pioneer 
Building,  Seattle.     [193] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 

vs. 

Steamer  ^'OCEANIA  VANCE,"  Her  Tackle,  Ap- 
parel and  Furniture, 

Respondent. 
COAST  SHIPPING  COMPANY,  a  Corporation, 

Claimant. 

Praecipe  for  Apostles. 
To  the  Clerk  of  the  Above-entitled  Court : 

Please   make    and    certify    and    forward   to    the 
United   States   Circuit   Court   of   Appeals   for   the 
Ninth  Circuit,  at  San  Francisco,  California,  for  fil- 
ing therein,  the  following  papers  filed  in  the  above- 
entitled  cause  and  court,  to  wit: 
1.     Caption,  exhibiting  the  proper  style  of  the  court 
and  the  title  of  the  cause,  a  copy  whereof  is 
herewith  placed  in  your  hands. 
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2.  Names  and  addresses  of  counsel,  statement  of 

which  is  herewith  filed  with  you. 

3.  Statement  required  by  the  rules  of  the  United 

States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

4.  Libel. 

5.  Appearance. 

6.  Stipulation  for  costs. 

7.  Praecipe  for  monition. 

8.  Monition  and  return  thereon. 

9.  Claim. 

10.  Claimant's  appearance. 

11.  Claimant's  stipulation  for  costs. 

12.  :Stipulation  for  release  of  vessel  on  bond. 

13.  Bond  for  release  of  vessel. 

14.  Answer  of  Coast  Shipping  Company. 

15.  Order  of  reference. 

16.  Order  continuing  over  term,  dated  May  6,  1913. 

17.  All  testimony  and  other  proofs  produced  in  the 

cause;  the  same  being  that  reported  and  filed 
by  the  Commissioner.     [194] 

18.  Memorandum  decision  of  the  court. 

19.  Cost  bill  and  notice  to  tax  costs. 

20.  Final  decree. 

21.  Order  fixing  bond  on  appeal. 

22.  Notice  of  appeal. 

23.  Bond  on  appeal. 

24.  Assignments  of  error. 

25.  Notice  of  filing  bond  on  appeal. 

26.  Citation  and  return. 

¥i-:    Orders  enlarging  fete  lef  filing  record. 
28.     This  praecipe. 
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Dated  at  Seattle,  Washington,  March  25,  1915. 
BALLINGER  &  HUTSON, 

Proctors  for  Claimant. 

[Indorsed] :  Praecipe  for  Apostles.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division,  Mar.  25, 1915.  Frank  L.  Crosby, 
Clerk.     By  E.  M.  L.,  Deputy.     [195] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington!,  Northern 
Division. 

No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 
vs. 

Steamer  ''OCEANIA  VANCE,"  Her  Tackle,  Ap- 
parel and  Furniture, 

Respondent, 

COAST  SHIPPING  COMPANY,  a  Corporation, 

Claimant. 

Certificate  of  Clerk  U.  S.  District  Court  to  Apostles, 

etc. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States 
District  Court,  for  the  AVestern  District  of  Wash- 
ington, do  hereby  certify  the  foregoing  195  pages, 
numbered  from  1  to  195,  inclusive,  to  be  a  full,  true, 
correct  and  complete  copy  of  so  much  of  the  record. 
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papers  and  other  proceedings  in  the  above  and  fore- 
going entitled  cause,  as  are  necessary  to  the  hearing 
of  said  cause  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  as  is  called  for 
by  counsel  of  record  herein,  as  the  same  remain  of 
record  and  on  file  in  the  office  of  the  Clerk  of  said 
District  Court,  and  that  the  same  constitutes  the 
record  on  appeal  to  the  said  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  District  Court 
of  the  United  'States  for  the  Western  District  of 
Washington.     [196] 

I  further  certify  the  following  to  be  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  and  paid  in  my  office  by  or  on  be- 
half of  the  claimant  and  appellant  for  making  rec- 
ord, certificate  or  return  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  in  the 
above-entitled  cause,  to  wit : 

Clerk's  fee  (Sec.  828  R.  S.  U.  S.) 
for  making  record,  certificate  or 
return,  366  folios  at  15c $  54.90 

Certificate  of  Clerk  to  transcript  of 

record,  4  folios  at  15c .60 

Seal  to  said  Certificate .20 

Certificate  of  Clerk  to  Original  Ex- 
hibits, 3  folios  at  15c .45 

Seal  to  said  Certificate .20 

Total,  56.35 

I  hereby  certify  that  the  above  cost  for  preparing 
and  certifying  record  amounting  to  $56.35,  has  been 
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paid  to  me  my  Messrs.  Ballinger  &  Hutson,  Proctors 

for  Claimant  and  Appellant. 

I  further  certify  that  I  hereto  attach  and  here- 
with transmit  the  original  Citation  issued  in  this 
cause. 

IN  WITNESS  WHEREOF  I  have  hereto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
Seattle,  in  said  District,  this  6th  day  of  April,  1915. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  United  States  District  Court.     [197] 


In  the  United  States  Circuit  Court  of  Appeals,  Ninth 

Circuit. 

No.  4046. 
COAST  SHIPPING  COMPANY,  a  Corporation, 

Appellant, 

vs. 

PUCET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Appellee. 
Citation  [Original]. 

The  President  of  the  United  States  of  America,  to 
Puget  Sound  Tug-Boat  Company,  a  Corpora- 
tion,   Libelant    and    Appellee    in    the     Above- 
entitled   Cause,   and   to   Messrs.    Hughes,   Mc- 
Micken,  Dovell  &  Ramsey,  Its  Proctors: 
You,  and  each  of  you,  are  hereby  cited  and  ad- 
monished to   appear  in  the   United   States   Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to  be  held  at 
the    City    of    San    Francisco,    State  of    California, 
virithin  thirty  days  from  the  date  hereof,  pursuant 
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to  an  appeal  filed  in  the  office  of  the  Clerk  of  the 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  whereof  the 
Coast  Shipping  Company,  a  corporation,  claimant 
below,  is  appellant,  and  you  are  appellee,  to  show 
cause,  if  any  there  be,  why  the  decree  rendered 
against  appellant  as  in  said  appeal,  should  not  be 
granted,  and  why  speedy  justice  should  not  be  done 
for  the  parties  in  the  behalf. 

WITNESS  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States  of  America,  this  18th  day  of 
March,  A.  D.  1915. 

JEREMIAH  NETERER, 
Judge,  United  States  District  Court  for  the  West- 
ern District  of  Washington,  Northern  Division. 

[Seal]  Attest:  FRANK  L.  CROSBY, 

Clerk  of  said  Court.     [198] 

RETURN  ON  SERVICE  OF  WRIT. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Citation  on  the  therein  named  Hughes,  Mc- 
Micken,  Dovell  &  Ramsey,  by  leaving  a  copy  with 
Otto  B.  Rupp,  a  member  of  the  firm,  by  handing  to 
and  leaving  a  true  and  correct  copy  thereof  with 
Otto  B.  Rupp,  personally,  at  Seattle,  in  said  District, 
on  the  18th  day  of  March,  A.  D.  1915. 

JOHN  M.  BOYLE, 
U.  S.  Marshal. 
By  A.  Rooks, 
Deputy.     [199] 
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[Endoi'sod] :  4046.  Original.  In  the  United 
States  Circuit  Court  of  Appeals,  Ninth  Circuit. 
Coast  Shiping  Company,  a  Corporation,  Appellant, 
vs.  Puget  Sound  Tug-Boat  Company,  a  Corporation, 
Appellee.  Citation.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Divi- 
sion. Mar.  18,  1915.  Frank  L.  Crosby,  Clerk.  By 
Ed.  M.  Lakin,  Deputy. 


[Endorsed]:  No.  2599.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Coast 
Shipping  Company,  a  Corporation,  Claimant  of  the 
Schooner  ''Oceania  Vance,"  Her  Tackle,  Apparel 
and  Furniture,  Appellant,  vs.  Puget  Sound  Tug- 
Boat  Company,  a  Corporation,  Appellee.  Apostles. 
Upon  Appeal  from  the  United  States  District  Court 
for  the  Western  District  of  Washington,  Northern 
Division. 

Filed  April  8,  1915. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  4046. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Libelant, 

YS. 

Steamer  "OCEANIA  VANCE,"  Her  Tackle,  Ap- 
parel and  Furniture, 

Respondent. 
COAST  SHIPPING  COMPANY,  a  Corporation, 

Claimant. 

Certificate  of  Clerk  U.  S.  District  Court  to  Original 

Exhibits. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Western  District  of 
Washington,  do  hereby  certify  that  the  hereto  at- 
tached sealed  package  contains  the  original  exhibits 
introduced  and  used  upon  the  hearing  and  trial  of 
the  above-entitled  cause,  as  follows:  Libelant's  ex- 
hibits "A"  and  "B";  which  said  original  exhibits 
are  herewith  transmited  to  the  Circuit  Court  of  Ap- 
peals, there  to  be  inspected  and  considered  together 
with  the  transcript  of  the  record  on  appeal  in  the 
above-entitled  cause;  which  said  exhibits  are  so 
transmitted  pursuant  to  the  order  of  the  said  Dis- 
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trict  Court,  so  directing,  a  copy  of  which  said  order 
will  be  found  on  page  191  of  the  record  on  appeal  in 
said  above-entitled  cause. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 
set  my  hand  and  affixed  my  official  seal,  at  Seattle, 
in  said  District,  this  6th  day  of  April,  1915. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  United  States  District  Court. 

[Endorsed]:  No.  2599.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Coast 
Shipping  Company,  a  Corporation,  etc.,  vs.  Puget 
Sound  Tag-Boat  Co.,  a  Corporation.  Certificate  of 
Clerk  J.  S.  District  Court  to  Libelant's  Exhibits 
"A"  and  "B,"  etc.  Filed  Apr.  8,  1915.  F.  D. 
Monckton,  Clerk. 
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Libelant's  Exhibit  "B." 
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[Endorsed]:  No.  4046.  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Puget  Sound  Tug-Boat  Co.,  Libellant,  vs. 
"Oceania  Vance,"  etc..  Respondent.  Libelant's  Ex- 
hibit "B."  Filed  April  26,  1912.  A.  C.  Bowman, 
U.  S.  Com'r. 

Filed  in  the  U.  S.  District  Court,  Western  Dist.  of 
Washington,  Northern  Division.  Jan.  28,  1914. 
Frank  L.  Crosby,  Clerk.     Ed.  M.  Lakin,  Dep. 

No.  2599.  U.  S.  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.  Libelant's  Exhibit  '*B."  Received 
and  filed  Apr.  8,  1915.     F.  D.  Monckton,  Clerk. 


No.  2599 


dtrrtttt  Olourt  of  Appeals 

Jffor  tl|0  Ntntlj  Oltrrmt 


COAST  SHIPPING  COMPANY,  a  Corporation, 
Claimant  of  the  Schooner  '^  OCEANIA 
VANCE,"  Her  Tackle,  Apparel  and  Fur- 
niture, 

Appellant, 
vs. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Appellee. 


UPON  APPEAL  FEOM  THE  UNITED  STATES 

DISTRICT  COURT  FOR  THE  WESTERN 

DISTRICT    OF    WASHINGTON, 

NORTHERN  DIVISION. 


Imf  fnr  App^Uant 


HARRY  BALLINGER, 
CHARLES  T.  HUTSON, 

Proctors  for  Appellant. 

529-533  Pioneer  Building, 
Seattle,  Washington. 

Gateway  Printing  Company,  Collins  Building,  Seattle  ? 


No.  2599 

dtrrutt  Olnurt  of  Appeals 

j0r  tl|?  5^mtl|  Oltrrutt 


COAST  SHIPPING  COMPANY,  a  Corporation, 
Claimant  of  the  Schooner  "OCEANIA 
VANCE,"  Her  Tackle,  Apparel  and  Fur- 
niture, 

Appellant, 
vs. 

PUGET  SOUND  TUG-BOAT  COMPANY,  a  Cor- 
poration, 

Appellee. 


UPON  APPEAL  FROM  THE  UNITED  STATES 

DISTRICT  COURT  FOR  THE  WESTERN 

DISTRICT    OF    WASHINGTON, 

NORTHERN  DIVISION. 


Imf  for  Appellant 


STATEMENT  OF  THE  CASE. 

This  is  a  case  of  libel  for  collision  brought  by 
the  Puget  Sound  Tug  Boat  Company,  a  corporation, 


libelant  and  appellee,  against  the  schooner  "Oceania 
Vance,"  her  tackle,  etc.,  claiming  damages  for  the 
loss  of  the  steam  tug  *'Sea  Lion"  through  collision 
with  the  Vance.  The  Coast  Shipping  Company, 
corporation,  as  claimant  to  the  schooner,  contested 
the  libel  and  judgment  was  rendered  by  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division,  in  favor  of  appellee 
and  against  the  claimant  and  its  bondsman  in  the 
amount  of  the  bond,  towit,  the  sum  of  $5000.00. 
From  this  judgment  an  appeal  is  prosecuted  by  the 
claimant. 

THE  PLEADINGS. 

The  libel  in  substance  alleges:  Incorporation  of 
the  libelant  and  its  ownership  of  the  tug  *'Sea 
Lion,"  which  is  described,  and  that  it  was  of  the 
value  of  $31,000;  and  it  is  alleged  that  the  ''Oceania 
Vance,"  whose  description  is  given,  is  reputed  to  be 
owned  by  the  Coast  Shipping  Company  and  that  it 
was  of  the  value  of  $6,000.     (Rec,  p.  4.) 

The  third  paragraph  is  as  follows : 

III. 

That  on  the  morning  of  the  9th  day  of  June,  1909, 
the  said  tug  "Sea  Lion"  was  bound  from  Waldron 
Island  in  the  district  aforesaid,  to  Grays  Harbor  in      | 


the  district  aforesaid,  having  in  tow  the  barge 
* '  Charger ' '  loaded  with  rock,  and  was  proceeding  on 
her  regular  and  usual  course  from  said  Waldron 
Island  towards  the  Straits  of  Juan  de  Fuca. 
That  on  the  morning  of  the  said  9th  day  of  June, 
1909,  the  said  schooner  "Oceania  Vance"  was  pro- 
ceeding up  the  Straits  of  Juan  de  Fuca,  in  bal- 
last under  sail.  That  about  6 :40  o  'clock  A,  M.  of 
said '9th  day  of  June,  1909,  the  weather  being  thick 
and  foggy,  but  a  fresh  breeze  blowing  up  the  Straits 
of  Juan  de  Fuca,  being  a  fair  wind  for  the  said 
schooner  ' '  Oceanica  Yance, ' '  the  officers  and  men  in 
charge  of  the  navigation  of  the  said  tug  "Sea  Lion" 
heard  three  blasts  of  a  fog-horn  ahead,  and  thereupon 
the  engines  of  said  tug  were  immediately  slowed  down 
and  said  tug's  headway  decreased  and  a  few  mo- 
ments thereafter  upon  hearing  the  second  signal 
from  a  sailing  vessel  approaching  [5]  with  a  fair 
wind,  to-wit,  three  blasts  on  a  fog-horn,  the  engines 
of  said  tug  were  reversed,  and  while  the  headway 
of  said  tug  was  gone,  the  said  schooner  "Oceania 
Vance,"  approaching  said  tug  with  great  speed  and 
with  all  sails  set,  ran  into,  collided  with,  and  sank 
the  said  tug  "Sea  Lion"  so  that  she  became  and  is  a 
total  loss,  with  the  loss  of  all  of  the  personal  effects 
of  the  officers  and  crew  thereof.  That  said  collision 
occurred  about  four  miles  east  by  north  of  Race 
Rocks  near  the  port  of  Victoria  at  the  time  afore- 


said,  and  that  at  the  time  of  and  preceding  said  col- 
lision the  said  "Oceania  Vance"  was  proceeding  at 
a  rate  of  speed  in  excess  of  seven  knots  per  hour, 
and  had  all  of  her  canvas  set  and  drawing  was  out 
of  the  usual  and  ordinary  course  of  vessels  coming 
up  the  Straits  of  Juan  de  Fuca  with  a  fair  wind 
such  as  was  blowing  at  said  time.    That  said  schoon- 
er, in  order  to  make  greater  speed  under  her  rig, 
instead  of  running  straight  up  the  Straits  of  Juan 
de  Fuca  with  a  fair  wind,  was  tacking  back  and 
forth  across  said  Straits  with  a  fair  wind  so  as  to 
utilize  the  full  speed  of  all  of  her  canvas  and  was 
proceeding  at  an  unlawful  and  immoderate  rate  of 
speed  for  the  thick  foggy  weather  then  prevailing. 
That  during  all  of  the  time  up  to  and  prior  to  said 
collision,    said    tug-boat   w^as    in   all    respects    well 
manned,  tackled,  appareled  and  appointed,  and  had 
the  usual  and  necessary  complement  of  officers  and 
crew,  and  the  master  and  crew  engaged  on  board 
were  on  the  lookout  for  the  protection  and  safety  of 
said  vessel  and  of  her  said  tow  and  were  constantly 
and  regularly  sounding  upon  her  steam  whistle  the 
proper  signals  at  the  proper  times,  and  proceeding 
at  a  moderate  rate  of  speed,  indicating  that  she  was 
a  tug  vessel  having  a  tow,  and  said  [6]  collision  was 
caused  without  any  fault  or  negligence  on  the  part 
of  the  said  tug  "Sea  Lion,"  or  of  any  of  her  officers 
or  crew. 


(Rec,  pp.  5,  6.) 

In  the  fourth  paragraph  it  is  alleged  that  the 
collision  was  caused  solely  by  the  excessive  speed  of 
the  ''Oceania  Vance"  and  that  by  the  collision  the 
tug  "Sea  Lion,"  her  boilers,  etc.,  were  a  total  loss. 
(Rec,  pp.  6,  7.) 

The  fifth  paragraph  alleges  the  damage  sus- 
tained in  the  sum  of  $31,000,  and  the  sixth  para- 
graph alleges  that  the  "Oceania  Vance"  is  within 
the  jurisdiction  of  the  court.     (Rec,  pp.  7,  8.) 

This  libel  was  filed  in  the  court  below  on  August 
7,  1909  (Rec,  p.  9),  and  an  attachment  against  the 
schooner  "Oceania  Vance"  was  issued  on  that  da^ 
(Rec,  pp.  13,  14),  and  on  that  day  the  schooner  was 
seized  by  the  marshal.  (Rec,  p.  15.)  On  August 
12,  1909,  claim  was  made  on  behalf  of  the  Coast 
Shipping  Company,  owner  of  the  schooner.  (Rec, 
pp.  16,  17.) 

On  August  27,  1909,  by  stipulation  of  the  parties, 
it  was  agreed  that  said  schooner  might  be  released 
on  the  execution  of  a  bond  by  claimant  in  the  sum 
of  $5000.00  (Rec,  p.  22)  and  on  the  same  day  the 
bond  was  given  and  the  vessel  released.  (Rec,  pp. 
22,  23.) 

On  March  28,  1910,  the  answer  of  claimant  was 
filed.    (Rec,  pp.  24-29.)     The  first  and  third  articles 


of  the  libel  were  denied  for  want  of  knowledge  of 
the  truth  thereof,  and  in  the  third  and  fourth  para- 
graphs (Rec,  pp.  25-7)  it  is  alleged: 

III. 

That  on  the  morning  of  the  said  9th  day  of  June, 
1909,  the  said  schooner  ** Oceania  Vance"  was  pro- 
ceeding up  the  Straits  of  Juan  de  Fuca  in  bal- 
last under  sail;  that  at  said  time  she  was  properly 
manned  and  equipped,  and  had  a  full  complement  of 
officers  and  seamen  aboard,  and  the  vessel  was  run- 
ning before  the  wind  and  steering  straight  course 
for  Point  Wilson;  that  at  the  said  time  the  said 
"Oceania  Vance"  w^as  making  about  five  and  one- 
half  knots  an  hour ;  that  about  6 :40  o  'clock  A.  M.  of 
said  9th  day  of  June,  1909,  the  weather  being  thick 
and  foggy,  and  a  strong  wind  blowing  up  the  Straits 
of  said  Juan  de  Fuca,  it  was  difficult  to  navigate  the 
said  schooner  ' '  Oceania  Vance, ' '  and  the  mechanical 
fog-horn  of  the  said  "Oceania  Vance"  was  being 
blown  at  the  intervals  required  by  law,  suddenly  the 

loom  of  a  vessel  w^as  seen  about points  on  the 

schooner's  port-bow,  and  almost  immediatel.v  after- 
wards there  came  in  sight  the  tug  "Sea  Lion,"  sail- 
ing free  on  a  course  of  about  and  moving 

through  the  water  at  the  rate  of  about  seven  knots. 
That  immediately  thereafter  the  schooner  endeav- 
ored to  steer  so  as  to  get  out  of  the  way  of  the  said 


"Sea  Lion";  that  the  said  "Sea  Lion"  first  reversed 
its  engines  and  then  started  to  go  ahead  again  and 
that  the  said  tug  "Sea  Lion"  thereupon  ran  into, 
collided  with  and  stuck  the  said  "Oceania  Vance" 
in  the  stern  about  the  thirteen  foot  mark.  That  the 
said  "Oceania  Vance"  at  said  time  was  steering  a 
straigth  course  for  Point  Wilson,  and  had  sounded 
fog-signals  for  a  long  time  prior  thereto,  and  in 
every  way  complied  with  the  rules  of  the  road; 
[26]  that  when  the  said  "Oceania  Vance"  and  its 
officers  heard  the  whistle  of  the  said  tug  "Sea  Lion" 
they  did  their  utmost  to  steer  clear  of  anything  com- 
ing near  it,  and  had  swung  quite  a  little  bit,  when 
the  said  "Sea  Lion"  crashed  into  the  said  "Oceania 
Vance."  That  the  said  schooner  "Oceania  Vance" 
was  proceeding  on  her  usual  and  regular  course,  and 
that  the  said  tug  "Sea  Lion"  was  proceeding  at  an 
unlawful  and  immoderate  rate  of  speed  for  a  steam 
vessel  in  such  thick  and  foggy  weather  as  then  pre- 
vailed. That  the  said  collision  was  in  no  wise 
caused  by  any  fault  or  negligence  on  the  part  of  the 
said  schooner  "Oceania  Vance"  or  any  of  her  offi- 
cers or  crew,  and  was  caused  entirely  by  the  fault 
and  negligence  and  carelessness  of  the  said  tug  "Sea 
Lion,"  her  officers  and  crew. 

IV. 

That  the  said  collision  was  caused  solely  by  the 
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said  tug  "Soa  Lion"  starting  her  engines  and  going 
ahead  after  having  stopped  the  same.  That  had  the 
said  tug  '*Sea  Lion"  stopped  her  engines  and  then 
backed  there  would  have  been  no  collision  and  that 
said  collision  was  caused  solely  because  tlie  officers 
of  the  said  tug  "Sea  Lion"  so  carelessly  and  negli- 
gently operated  the  said  '*Sea  Lion"  and  her  engines 
that  it  was  impossible  for  the  said  ' '  Oceania  Vance, ' ' 
her  officers  and  crew,  to  avoid  being  struck  by  th,e 
said  tug  "Sea  Lion,"  and  that  said  collision  and  the 
damages  resulting  therefrom  was  caused  solely  by 
the  fault  and  negligence  of  said  tug  "Sea  Lion," 
her  officers  and  crew. 

The  cause  was  referred  to  a  commissioner  to  take 
and  report  the  testimony  of  the  respective  parties 
(Rec,  pp.  29,  30),  and  upon  the  pleadings  and  testi- 
mony taken  the  cause  was  submitted  to  the  court 
below  and  determined  by  it  in  favor  of  appellee,  the 
court  awarding  to  appellee  judgment  against  appel- 
lant and  its  bondsman  in  the  sum  of  $5000  and  costs 
(Rec,  pp.  170-172),  from  which  decree  this  appeal 
was  taken. 

SPECIFICATION  OF  ERRORS. 

The  claimant.  Coast  Shipping  Company,  appel- 
lant herein,  assign  for  error  in  the  findings,  conclu- 
sions and  decree  of  the  district  court  in  this  cause, 
that  the  learned  judge  thereof  erred  as  follows : 


-I      *      *      * 

2.  In  finding  and  deciding  that  upon  hearing  the 
signal  of  the  "Oceania  Vance"  just  prior  to  the  col- 
lision, the  ''Sea  Lion"  stopped  its  engines  and  blow 
its  tow  signal. 

3.  In  holding  and  deciding  that  the  "Sea  Lion" 
stopped  its  engines  as  soon  as  those  on  board  the 
"Sea  Lion"  heard  the  "Oceania  Vance"  give  its 
signal. 

4.  In  holding  and  deciding  that  at  the  time  the 
captain  of  the  tug  "Sea  Lion"  gave  the  signals  to 
stop,  to  back,  to  go  ahead,  he  called  to  the  lookout  on 
the  ' '  Oceania  Vance ' '  to  put  the  wheel  of  the  schoon- 
er over. 

5.  In  holding  and  finding  that  good  seamanship 
required  that  the  wheel  of  the  schooner  be  put  over. 

6.  In  holding  and  deciding  that  the  "Oceania 
Vance"  at  the  time  of  the  collision,  was  going  at  a 
speed  to  exceed  seven  miles  an  hour. 


Q       *         *         * 

9    *     *     * 

10.  In  holding  and  finding  that  the  acts  of  the 
officers  of  the  "Sea  Lion"  at  and  about  the  time  of 
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the  collision  were  acts  in  extremis  and  not  imputable 
to  them  as  a  fault. 

11.  In  failinp^  to  hold  and  find  that  said  tug  was 
in  fault  in  failing,  when  it  started  to  back,  to  give 
the  proper  signal  to  show  that  it  was  backing. 

12.  In  failing  to  hold  and  find  that  said  tug  was 
negligent  in  that  when  it  stopped  it  was  then  backed 
and  then  started  forward,  the  course  of  the  schooner 
not  having  been  changed. 

13.  In  failing  to  find  that  the  tug  was  at  fault  in 
that  it  violated  Article  XVI  of  the  International 
Rules  to  Prevent  Collisions,  contained  in  the  Act  of 
August  19,  1890,  in  that  said  tug  did  not,  upon  hear- 
ing apparently  forward  of  her  beam,  the  fog  signal 
of  the  ''Oceania  Vance,"  the  position  of  which  was 
not  ascertained,  stop  her  engines  and  then  navigate 
with  caution  until  danger  of  the  collision  was  over. 

14.  In  entering  final  decree  of  November  4th, 
1914,  in  favor  of  libelant  and  against  claimant  and 
its  said  bondsmen;   and 

(a)  In  entering  judgment  against  claimant  and 
the  Fidelity  and  Deposit  Company  of  Maryland  in 
the  sum  of  $5000.00  with  interest ;   and 

(b)  In  entering  judgment  against  claimant  and 
F.  A.  Bartlett  and  H.  M.  Thornton  for  respondent's 
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costs  and  disbursements  in  the  sum  of  One  Hundred 
Seventy-nine  and  99/100  Dollars  ($179.99). 

15.  In  refusing  to  enter  judgment  in  favor  of  the 
claimant  and  against  libelant  dismissing  the  libel  of 
libelant  and  for  costs  against  libelant  and  in  favor  of 
claimant. 

ARGUMENT. 

We  will  group  these  assignments  for  the  purpose 
of  argument  under  five  points,  as  follows: 

1.  The  speed  of  the  "Oceania  Vance"  was  not 
excessive. 

2.  The  schooner  was  not  improperly  navigated 
and  particularly  there  was  no  negligence  in  failing 
to  put  the  wheel  over  just  prior  to  the  collision. 

3.  The  tug  was  at  fault  in  that  the  engines  were 
not  stopped  immediately  upon  first  hearing  the  fog 
signals  of  the  Vance  apparently  forward  of  the 
beam,  the  position  of  the  schooner  not  being  then 
known  by  those  on  board  the  tug. 

4.  The  tug  was  negligent  on  starting  back  in 
failing  to  signal  that  manoeuver  for  the  information 
of  those  in  charge  of  the  schooner. 

5.  The  tug  was  at  fault  in  that  when  the  engines 
were  stopped  they  were  reversed  for  a  time  and  then 
started  ahead  at  full  speed. 
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I. 

The  speed  of  the  '^ Oceania  Vance"  was  not  excessive. 

This  point  requires  a  consideration  of  two  ques- 
tions: (a)  the  actual  speed  of  the  vessel;  and  (b) 
whether  that  speed  was  in  fact  excessive.  The  first 
is  a  question  of  fact.  The  second  is  a  matter  of 
inference. 

(a)  The  actual  speed  of  the  vessel  cannot,  of 
course,  definitely  be  known.  The  estimates  thereof 
are  those  of  the  witnesses  for  libelant  who  were 
aboard  the  tug  and  those  of  the  witnesses  for  the 
claimant  who  were  on  board  the  schooner.  Those  on 
board  the  tug  saw  the  schooner  for  a  very  brief 
space  of  time,  and  while  it  was  covering  a  distance 
from  60  feet  to  40  fathoms  (240  feet).  (Rec,  pp. 
36,  60,  88,  97,  106.)  Some  of  these  witnesses  based 
their  estimate  upon  the  speed  made  by  the  Vance 
after  the  crew  of  the  tug  w^ere  taken  on  board,  and 
some  upon  statements  which  they  say  were  made  by 
the  captain  or  mate  of  the  Vance  at  that  time.  Typi- 
cal of  the  testimony  above  mentioned  is  that  of  Cap- 
tain Lovejoy,  who  testified  (Rec.  41)  that  15  or  20 
minutes  after  leaving  the  scene  of  the  collision  the 
Vance  ran  about  3i/^  knots  during  the  first  half 
hour,  as  shown  by  the  patent  log.  Captain  Stream, 
however,  who  was  first  mate  on  the  tug,  estimated 
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such  speed  as  four  or  five  knots  per  hour  (Rec,  p. 
91)  and  stated  that  the  captain  of  the  schooner 
stated  that  just  before  the  collision  they  were  mak- 
ing three  and  a  half  or  four  knots  per  hour.  The 
captain  of  the  Vance  testified  (Eec,  p.  158)  that  the 
patent  log  ''is  not  reliable  and  it  was  over-running, 
and  I  just  used  it  only  as  a  check;  I  was  not  using 
it  to  run  distances  with  whatever." 

There  is  no  other  basis  for  the  decision  of  the 
lower  court  that  the  Vance  was  running  in  excess  of 
seven  miles  per  hour  except  the  testimony  of  the 
man  at  the  wheel  of  the  tug  (Rec,  p.  108)  that 
judging  from  the  breeze  and  the  sails  set  and  that 
the  Vance  was  in  ballast,  he  estimated  the  speed  at 
seven  or  eight  knots  per  hour.  He  testified,  how- 
ever (Rec,  p.  107),  "the  mate  gave  a  signal  to  the 
engineer,  but  I  do  not  know  about  that ;  I  was  haul- 
ing the  wheel  over."  And  elsewhere  in  his  testi- 
mony are  suggestions  from  which  it  is  fair  to  assume 
that  he  was  occupied  with  his  duties  at  the  time  and 
had  little  opportunity  to  pay  attention  to  the  speed 
of  the  schooner.  In  any  case,  it  would  have  been 
very  difficult  for  any  one  on  board  the  tug  to  esti- 
mate the  speed  of  the  schooner  approaching  directly 
upon  them  and  in  the  limited  time  during  which  it 
was  visible.  In  its  opinion  the  lower  court  states 
that  in  a  former  hearing  the  captain  immediately 
after  the  collision  testified  that  the  schooner  was 
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''going  at  a  speed  of  six  and  one-half  or  seven 
knots  an  hour,  and  he  had  conehided  this  after  an 
examination  of  the  log  *  *  *  "  (Rec,  p.  163.) 
Captain  Scott  did  make  that  statement  a  few  days 
after  the  collision,  but  he  explains  (Rec,  p.  152) 
that  at  that  time  he  had  not  figured  up  his  distance ; 
that  he  had  been  too  busy;  also  that  "I  don't  know 
what  she  logged,  because  the  log  was  unreliable  and 
I  would  use  it  only  in  <?ase  I  wanted  to  in  short 
tacks."     (Rec,  p.  151.) 

The  distance  from  Cape  Flattery  to  the  place  of 
collision  is  a  little  under  fifty  miles.  (Rec,  p.  142.) 
The  schooner  passed  Cape  Flattery  the  evening  be- 
fore the  collision  at  a  time  variously  estimated  at 
8.30  p.  m.  (Rec,  p.  126)  and  8  p.  m.  Rec,  p.  142.) 
The  collision  occurred  between  6  and  7  a.  m.  The 
only  witness  who  fixes  the  exact  time  is  Christian 
Anderson,  one  of  the  witnesses  for  libelant,  who  was 
at  the  wheel  of  the  tug  at  the  time  of  the  collision 
and  who,  as  he  left  the  wheelhouse,  observed  that  it 
was  twenty  minutes  to  seven.  (Rec,  p.  105.)  Since 
all  the  witnesses  testify  that  the  tug  sank  within  two 
or  three  minutes  after  the  collision,  the  time  is  very 
definitely  fixed  by  this  witness  and  it  is  apparent 
that  the  Vance  had  taken  approximately  ten  hours 
to  go  a  distance  under  fifty  miles.  This  circumstance 
corroborates    the    testimonv    of    the    mate    of    the 
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schooner  (Rec,  pp.  127,  133,  134)  that  at  the  time  of 
the  collision  the  Vance  was  making  about  five  knots 
and  had  been  throughout  the  night,  and  of  like  tes- 
timony given  by  the  captain  of  the  Vance.  (Rec, 
P  142.) 

Something  is  said  in  the  testimony  concerning 
the  sail  carried  by  the  Vance.  The  captain  of  the 
tug  states  that  the  Vance  had  up  **all  her  lower  sails 
and  the  mizzen  gaff  topsail, ' '  and  that  they  were  full 
and  drawing.  Smith,  chief  engineer  of  the  tug, 
states  that  all  the  schooner's  lower  sails  were  set. 
He  did  not  notice  the  topsail.  Stream,  first  mate  on 
the  tug,  states  that  all  sails  were  set  except  the  fore 
and  main  topsails  (Rec,  p.  96)  and  the  halliards 
were  let  go.  (Rec,  p.  88.)  Anderson,  at  the  wheel 
of  the  tug,  states  that  the  Vance  had  all  sails  set 
except  the  fore  topsail.    (Rec,  p.  108.) 

On  the  other  hand,  Williams,  the  mate  of  thfij 
schooner,  states  that  all  the  topsails  were  down 
(Rec,  pp.  126,  127)  and  but  one  sail  was  drawing. 
The  captain  of  the  schooner  states  (Rec,  pp.  156- 
157)  that  at  the  time  of  the  collision  he  had  up  the 
courses,  foresails,  jib  and  spanker  topsail;  that 
some  sails  had  been  taken  in  before  the  collision  and 
that  the  mizzen  topsail  was  set,  though  whether  that 
sail  was  taken  in  before  the  collision  is  not  clear. 
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The  wind  is  described  by  the  various  witnesses  as 
a  "fresh  breeze"  and  the  schooner  was  in  ballast. 
What  the  condition  of  the  tide  was  is  not  disclosed, 
and  while  it  appears  that  the  particular  neighbor- 
hood of  the  collision  is  one  where  the  currents  were 
strong  and  there  were  many  tide  rips  (Rec,  p.  120), 
so  that  a  tug  with  tow  could  not  keep  its  course  with- 
out traveling  at  least  four  or  five  knots  per  hour 
(Rec,  p.  121),  it  is  not  shown  how  the  schooner 
would  be  affected  in  her  course  by  such  tidal  condi- 
tions, either  as  it  might  aifect  her  speed  or  would 
render  it  necessary  that  she  make  a  given  speed  in 
order  to  hold  her  course. 

We  have  endeavored  in  what  has  gone  before  to 
summarize  all  the  material  testimony  upon  the  sub- 
ject of  the  speed  of  the  Vance,  and  from  it  all  there 
is  nothing  conclusive  as  to  her  speed  except  the  dis- 
tance which  she  traversed  of  less  than  fifty  miles  in 
about  ten  hours.  This  would  make  her  average 
speed  under  five  miles  per  hour.  It  would  seem, 
therefore,  that  the  lower  court  erred  in  holding  that 
she  was  sailing  in  excess  of  seven  miles  per  hour. 

(b)  There  is  no  testimony  from  which  it  may  be 
concluded  that  the  speed  of  the  schooner  was  in  any 
event  excessive.  To  form  a  conclusion  upon  that 
point  it  would  be  necessary  to  know  and  understand 
all  the  elements  entering  into  the  question.     As  we 
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have  said,  the  location  was  one  of  strong  currents 
and  of  many  tide  rips.  The  vessel  was  rather  close 
to  the  land.  Whether  the  schooner  could  safely  have 
been  navigated  at  a  slower  gait  is  not  shown.  Since 
the  burden  is  upon  the  libelant  to  establish  a  negli- 
gent rate  of  speed,  it  would  seem  that  that  burden 
has  not  been  sustained  by  it. 

There  are  cases  in  which  it  has  been  held  that  a 
lesser  rate  of  speed  in  foggy  weather  was  negligent. 
Each  case  must,  of  course,  depend  upon  its  own  sep- 
arate facts.  No  court  so  far  as  we  are  aware  has 
fixed  any  de&iite  rate  of  speed  as  being  excessive 
except  in  connection  with  special  circumstances 
shown  in  such  case.  Those  authorities,  therefore, 
are  of  no  value  in  determining  the  case  at  bar. 

(See  The  Eagle  Point,  114  Fed.  971.) 


II. 


The  schooner  was  not  improperly  navigated,  and 
particularly  there  was  no  negligence  in  failing  to  put 
the  wheel  over  just  prior  to  the  collision. 

It  is  claimed  by  the  appellee  and  was  held  by  the 
lower  court  that  the  schooner  was  in  fault  in  that  its 
wheel  was  not  put  over,  which,  it  is  said,  good  sea- 
manship required. 
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This  conclusion  is  based  upon  certain  testimony 
set  forth  in  the  record  and  which  will  now  be  re- 
ferred to. 

Captain  Love  joy  of  the  tug  testified  (Rec,  p.  37) 
that  after  the  engines  of  the  tug  had  been  reversed 
he  (Captain  Love  joy)  tried  to  clear  the  vessel  by 
going  ahead  full  speed,  and  he  ''hooked  her  on  full 
speed  ahead,  and  I  motioned  to  the  man  on  the  look- 
out of  the  schooner  to  put  his  wheel  over  to  clear 
us."  What  motion  he  made  is  not  otherwise  de- 
scribed, nor  does  it  appear  from  the  distance  be- 
tween the  vessels,  the  situation  of  the  captain  of  the 
tug  or  the  situation  of  anyone  on  board  the  schooner 
that  the  motion  could  be  seen,  that  it  was  necessarily 
understood,  or  that  there  was  time  in  which  to  exe- 
cute the  manoeuver  referred  to.  Captain  Eoos,  a 
retired  master  mariner,  in  answer  to  hypothetical 
questions  propounded  by  libelant,  indicates  that  the 
wheel  should  be  put  hard  over  with  a  view  to  bring- 
ing the  schooner  into  the  wind.  His  testimony  is  not 
very  definite,  but  so  much  can  be  inferred  from  it. 
(See  Rec,  pp.  111-118.) 

The  most  definite  testimony  given  on  behalf  of 
the  libelant  upon  this  point  is  that  of  Captain 
Stream,  who  was  first  mate  of  the  tug  at  the  time  of 
the  collision,  and  who  has  served  on  the  Oceania 
Vance  on  one  cruise  since  that  time.     (Rec,  p.  97.) 
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As   a   witness   for   libellant,   on   cross-examination 
(Rec,  p.  96)y  he  testified: 

Q.  Well,  now,  what  would  the  captain  of  the 
schooner  have  done  with  a  vessel  that  close  to  each 
other  and  getting  closer  to  each  other  every  second, 
to  have  changed  the  results  ? 

A.  Well,  I  don't  know  what  he  could  have  done. 
I  know  what  he  could  have  tried  to  have  done. 

Q.  What  in  your  opinion  would  you  have  tried  to 
have  done? 

A.  Put  my  helm  down  and  let  her  come  into  the 
wind,  put  all  hands  on  the  spanker-sheet  so  as  to 
haul  her  around. 

Q.  How  long  would  it  have  taken  to  have  done 
that? 

A.  That  would  have  taken  some  time;  her  sails 
are  heavy  sails. 

On  redirect  examination  (Rec,  p. '  98)  he  tes- 
tified : 

Q.  And  with  her  sails  in  that  position,  she  would 
put  her  helm  hard  aport  and  that  would  bring  her 
around  with  the  wind  as  it  was  ? 

A.  No.  He  would  have  to  get  her  spanker  in 
before  she  would  have  gone  very  far ;   after  she  got 
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around  so  far  she  would  spill  on  the  spanker,  and 
the  weight  of  the  sails  would  have  kept  her  there, 
but  if  he  could  have  got  the  spanker  in  and  sheeted 
home,  as  they  call  it,  and  let  go  of  the  head  sails, 
she  would  have  come  around  herself. 

Q.  Putting  the  wheel  hard  done? 

A.  Yes,  sir;  she  would  have  come  to  a  certain 
distance,  but  beyond  that  she  would  not  have  come 
with  the  sheets  and  sails  in  the  position  that  they 
were. 

Captain  Scott  of  the  schooner  testified  as 
follows : 

Q.  Well,  when  you  saw  this  towboat,  what  did 
you  do  then? 

A.  I  did  nothing  but  keep  on  as  I  was  going. 

Q.  Why? 

A.  Because  there  was  nothing  to  do.  I  did  not 
know  what  he  was  doing.  According  to  the  rule  of 
the  road  I  had  to  keep  on. 

Q.  Do  you  know  whether  or  not  he  reversed  his 
engine  ? 

A.  I  do  not. 

Q.  You  do  not  know  that  of  your  own  knowl- 
edge? 
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A.  That  I  only  know  by  hearsay. 

Q.  Did  the  captain  tell  you  he  had  reversed  his 
engines  ? 

A.  Yes,  he  told  be  he  had. 

Q.  Did  he  give  any  signals  indicating  that  he  had 
reversed  his  engines  ? 

A.  No. 

Q.  What  would  be  the  signal  if  he  had  reversed 
his  engines? 

A.  Three  short  blasts  of  the  whistle. 

Q.  If  they  had  given  any  such  signal  what  would 
you  have  done  ? 

A.  I  would  have  endeavored  to  keep  ahead  of 
the  towboat,  and  I  would  have  endeavored  to  put 
my  helm  hard  aport  and  tried  to  come  around  this 
way  and  get  ahead  of  her ;  I  would  have  known  then 
that  she  was  going  astern. 

Q.  As  far  as  you  could  judge,  as  far  as  you  knew, 
she  was  coming  on  ahead? 

A.  I  did  not  know  what  he  was  doing. 

Article  20  of  the  International  Rules  for  Avoid- 
ing Collisions  (26  Stat.  L.  327)  provides: 
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When  a  steam  vessel  and  a  sailing  vessel  are 
proceeding  in  such  directions  as  to  involve  the  risk 
of  collision,  the  steam  vessel  shall  keep  out  of  the 
way  of  the  sailing  vessel." 

Article  21  of  the  same  rules  (28  Stat.  L.  83) 
provides : 

Where  by  any  of  these  rules  one  of  two  vessels 
is  to  keep  out  of  the  way,  the  other  shall  keep  her 
course  and  speed." 

Article  28  (26  Stat.  L.  328)  provides  that  three 
short  blasts  of  a  whistle  mean  **my  engines  are  going 
at  full  speed  astern." 

The  situation  w^hich  confronted  those  in  charge 
of  the  schooner  was  that  the  tug  became  visible 
through  the  fog  but  a  short  distance  away,  a  dis- 
tance which  must  have  been  traversed  in  but  a  few 
seconds.  The  schooner's  sails  were  on  the  port  side^ 
the  wind  blowing  across  the  starboard  quarter.  The 
change  in  the  course  of  the  schooner  would  neces- 
sitate the  putting  of  the  wheel  to  port  and  the  put- 
ting of  all  hands  on  the  spanker-sheet  to  haul  th^ 
vessel  around,  and  that  would  have  taken  some 
time.  Doubtless  some  change  could  have  been  made 
in  her  course  merely  by  putting  the  wheel  aport, 
but  the  vessel  would  not  come  about  without  the 
change  in  the  position  of  her  sails.  Obviously,  there 
was  no  time  for  the  latter,  and  the  former  expedi- 
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ent  might  have  been  disastrous,  since  the  change  in 
the  schooner's  course  would  be  calculated  to  nullify 
any  action  which  the  tug  might  take.  The  rules 
cited  indicate  that  it  was  the  duty  of  the  sailing 
vessel  to  keep  on  her  course  and  speed.  That  duty 
could  be  modified  only  by  the  appearance  of  cir- 
cumstances indicating  that  such  a  course  would  be 
less  safe  than  some  other  course.  Captain  Scott, 
of  the  schooner,  in  that  portion  of  his  evidence  al- 
ready quoted,  said  there  was  nothing  for  them  to 
do  because  they  did  not  know  what  the  tug  would 
do,  and  here  we  call  attention  to  the  fact  that  though 
the  engines  of  the  tug  were  reversed,  that  fact  was 
not  signalled  by  it  to  the  schooner.  We  have  al- 
ready called  attention  to  the  rule  that  this  fact 
should  have  been  shown  by  three  short  blasts  of  the 
tug's  whistle.  It  is  not  claimed  by  any  person  on 
the  tug  that  this  signal  was  given,  though  the  en- 
gines were  reversed,  and  the  testimony  of  Williams, 
the  mate  on  the  schooner,  also  shows  that  no  signal 
of  any  kind  was  given  by  the  tug  to  indicate  to  those 
on  the  schooner  whether  she  was  going  ahead  or 
backing  up.  (Rec,  p.  131.)  Considering,  then,  that 
the  intention  of  the  tug  was  unknown  to  those 
aboard  the  schooner  and  that  its  manoeuvers  were 
in  no  manner  signalled  to  the  schooner,  and  consid- 
ering the  very  short  time  which  elapsed  between 
the  time  when  the  vessels  came  in  sight  of  each 
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other  and  the  time  of  the  collision,  it  is  obvious  that 
the  schooner  could  have  adoj)ted  no  other  course 
than  that  prescribed  by  the  rules  to  ''keep  lior  course 
and  speed." 

III. 

The  tug  ivas  at  fault  in  that  the  engines  were  not 
stopped  immediately  upon  first  hearing  the  fog  sig- 
nals of  the  Vance  apparently  forumrd  of  her  beam, 
the  position  of  the  schooner  not  being  then  known 
by  those  on  board  the  tug. 

The  evidence  of  the  captain  of  the  tug  does  not 
correspond  exactly  with  that  of  the  mate  of  the  tug. 
The  captain  testified  as  follows: 

Q.  Now,  when  did  you  first  hear  the  horn,  if  you 
heard  any,  of  the  "Oceania  Vance"? 

A.  Why,  about,  I  should  judge,  a  minute  and  a 
half  or  two  minutes  before  the  collision;  possibly  a 
minute  and  a  half. 


Q.  When  you  first  heard  the  signal  of  the 
"Oceania  Vance"  what  did  you  do? 

A.  Why,  the  mate  spoke  to  me.  He  said  there 
w^as  a  sailing  vessel.  The  "Oceania  Vance"  blew 
three  whistles  on  a  hand  horn,  and  three  whistles 
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indicate  that  the  vessel  has  the  wind  abaft  the  beam, 
and  also  three  whistles,  a  long  and  two  short  whis- 
tles, is  a  signal  allowed  by  a  barge  or  sailing  vessel 
being  towed  by  a  tug,  they  can  make  that  to  show 
us  that  they  are  being  towed.  I  heard  the  whistle  so 
plainly,  and  the  mate  said  there  was  a  vessel  ahead  on 
the  starboard  bow,  and  I  said, ' '  Are  you  sure  it  is  not 
the  barge  starting  to  blow?"  and  he  said,  "No,  I  am 
quite  certain  it  is  ahead ;  it  sounded  quite  loud, ' '  and 
he  answered  the  whistle  right  away,  and  almost  im- 
mediately she  blew  another  whistle,  and  then  I  was 
satisfied  she  was  right  ahead  on  the  starboard  bow, 
and  I  got  into  the  pilot-house,  and  the  mate  stopped 
her  and  started  to  back,  and  when  I  got  into  the 
pilot-house  the  bow  of  the  vessel  was  coming  out  of 
the  fog  ahead  and  heading  directly  for  us. 

Rec,  pp.  35,  36. 

That  this  testimony  was  given  understandingly 
is  indicated  by  his  testimony  on  cross-examination 
(Rec,  p.  50)  : 

A.  Why,  I  was  awake  when  I  first  heard  three 
whistles  on  one  of  these  automatic  hand  horns. 

Q.  You  could  tell  it  was  with  a  hand  horn? 

A.  Oh,  yes. 

Q.  Then  what  did  you  do  ? 
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A.  The  mate  returned  his  horn  immediately.  I 
had  been  talking  to  him  a  few  minutes  before.  He 
said  it  was  a  sailing  vessel  blowing  three  whistles 
on  our  starboard  bow,  and  I  suggested  that  it  might 
be  the  barge  we  were  towing  starting  to  blow  three 
whistles,  a  long  and  two  short  whistles,  on  the  hand 
horn  is  rather  hard  to  regulate  and  one  is  apt  to  get 
one  longer  than  the  other.  The  first  whistle  we 
heard  sounded  like  it  might  be  a  long  with  the  two 
a  triflle  shorter. 

Q.  Well,  what  did  you  do? 

A.  Why,  the  mate  immediately  blew  a  towin^j 
whistle  again,  and  the  fellow  on  the  vessel  answered 
almost  immediately  with  three  more  whistles,  and 
they  were  very  close.  I  immediately  got  up  and  the 
mate,  he  stopped  the  tug  and  backed. 

The  mate  testified,  with  respect  of  the  schooner's 
horn,  as  follows : 

Q.  Where  did  it  appear? 

A.  A  little  forward  of  the  beam. 

Q.  Where? 

A.  On  our  starboard  bow. 

Q.  And  a  little  forward  of  the  beam? 

A.  Yes,  sir. 
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Q.  Now,  could  you  see  at  that  time  the  vessel, 
when  you  first  heard  it  ? 

A.  No,  sir. 

Q.  When  you  first  heard  this  fog-horn  from  the 
schooner  what  did  you  do  ? 

A.  I  stopped  and  blowed  my  whistle  and  told 
Captain  Love  joy. 

Q.  What  did  you  stop? 

A.  I  stopped  the  engines. 

From  this  condition  of  the  record  it  is  apparent 
that  the  testimony  of  the  captain  is  to  be  preferred 
for  the  reason  that  while  one  may  forget  an  incident 
of  an  occurrence,  one  may  not  remember  an  incident 
which  did  not  happen.  The  captain  could  not  re- 
member the  colloquy  between  himself  and  the  mate 
unless  it  had  occurred,  but  it  might  have  occurred 
and  the  mate  not  recall  it.  We  therefore  feel  jusi- 
fied  in  taking  it  for  a  fact  established  by  the  testi- 
mony of  the  libelant  that  the  engines  of  the  tug  were 
not  stopped  upon  hearing  apparently  forward  of 
her  beam  the  fog  signal  of  the  schooner  whose  posi- 
tion was  not  ascertained,  but  that  they  were  stopped 
only  upon  the  second  signal. 

Article  16  of  the  International  Rules  (26  Stat.  L. 
326)  provides  as  follows: 
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a   ¥■    *    * 


A  steam  vessel  hearing,  apparently  for- 
ward of  lier  beam,  the  fog  signal  of  a  vessel  the  posi- 
tion of  which  is  not  ascertained  shall,  so  far  as  the 
cii'cumstances  of  the  case  admit,  stop  her  engines, 
and  then  navigate  with  caution  until  danger  of  colli- 


The  rule  has  been  construed  by  the  courts  in  a 
number  of  cases.  Probably  the  one  most  directly  in 
point  is  that  of  the  "Beaver,"  197  Fed.  866,  and 
which  was  recently  affirmed  by  this  court  (219  Fed. 
134).  In  that  case  the  steamer  ''Selja"  first  heard 
the  fog  whistle  of  the  "Beaver"  at  three  o'clock. 
She  continued  on  her  course  for  five  minutes  at  a 
speed  of  six  knots,  and  at  3:05  reduced  speed  to 
slow  and  at  3:10,  while  making  three  and  a  half  or 
four  knots,  her  engine  was  stopped.  At  3:13  the 
"Beaver"  came  out  of  the  fog  traveling  at  a  speed 
of  about  14  knots  and  the  collision  occurred  at  3 :16. 
The  fault  of  the  "Beaver"  was  admitted,  but  it  was 
contended  that  the  "Selja"  also  was  at  fault  in  that 
she  failed  to  stop  her  engines  when  she  first  heard 
the  fog  signals  of  the  "Beaver."  This  contention 
was  sustained  by  Judge  Bean  and  in  the  course  of 
his  opinion  the  court  said: 

"The  respondent  claims  that  rule  16  should  be 
so  interpreted  that  the  reqnirement  to  ston  the  en- 
gine is  not  obligatory  if  the  position  of  the  ap- 
proaching vessel  is  ascertained  'with  reference  to 
danger  of  collision  by  an  approximate  of  accuracy'; 
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but  this  would  leave  the  law  substantially  the  same 
as  it  was  prior  to  the  adoption  of  the  rule,  and 
would  not  accomplish  the  purpose  intended  by  its 
enactment.  It  was  designed  to  take  away  from  a 
vessel  the  right  to  proceed  at  all,  after  hearing  the 
first  signal,  without  first  stopping  the  engines  to 
enable  those  in  charge  to  ascertain  the  position  of 
the  signaling  vessel.  It  recognizes  the  difficulty  of 
ascertaining  from  the  sound  of  a  whistle  the  exact 
position,  and  especially  the  course  and  distance  of 
a  vessel  in  a  fog.  It  therefore  does  not  leave  the 
navigation  of  a  vessel,  when  a  whistle  is  heard 
apparently  forward  of  her  beam,  the  position  of 
which  is  not  ascertained,  to  the  master's  judgment, 
but  assumes  that  the  zone  of  danger  of  collision  is 
reached  when  the  whistle  is  heard,  and  forbids  the 
ship  to  enter  such  a  zone  except  after  stopping  its 
engines  to  ascertain  the  position  of  the  oncoming 
ship. ' ' 

On  appeal,  this  court  (219  Fed.  134)  calls  atten- 
tion to  the  fact  that  the  officer  in  charge  of  the 
"Selja"  testified  that  the  first  whistle  of  the 
''Beaver"  sounded  faint,  but  distinct,  and  sounded 
far  off,  and  that  at  first  he  though  it  might  be  one 
of  the  fog  horns  off  Golden  Gate.  When  asked  why 
he  did  not  stop  the  engines  when  he  heard  the  first 
whistle  of  the  "Beaver"  his  answer  was:  "Well, 
because  the  sound  was  located  as  good  as  could  be 
located  in  a  fog,  and  showed  absolutely  no  danger 
of  a  collision."    The  opinion  continues: 

"But  the  uncontradicted  evidence  shows  that  the 
Selja's  engines  were  certainly  not  stopped  prior  to 
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3 :10 — at  least  10  minutes  after  her  master  had  heard 
the  first  whistle  of  the  approaching  vessel.  No 
amount  of  argument,  no  matter  how  ingenious  and 
clever,  can  justify  a  court  in  ignoring  the  plain 
provisions  of  statute  law.  Article  16  of  the  act  of 
Congress  entitled  'An  act  to  adopt  regulations  for 
preventing  collisions  at  sea'  provides,  among  other 
things,  that: 

*'  '  A  steam  vessel  hearing,  apparently  forward  of 
her  heam,  the  fog  signal  of  a  vessel  the  position  of 
which  is  not  ascertained  shall,  so  far  as  the  circum- 
stances of  the  case  admit,  stop  her  engines,  and  then 
navigate  with  caution  until  danger  of  collision  is 


over.  * 


26  Stat.  L.  326. 

''That  the  captain  of  the  Selja  did  not  know  the 
position  of  the  Beaver  until  she  came  in  sight,  only 
one  minute  before  the  collision,  is  perfectly  manifest 
from  his  testimony." 

The  court  further  said: 

"The  further  contention  on  the  part  of  the  ap- 
pellant that  even  if  the  Selja  was  in  fault  in  the  par- 
ticulars indicated,  such  faidt  was  not  a  contributing 
cause  to  the  collision,  cannot  be  sustained.  As 
pointed  out  by  the  trial  court,  the  law  is  that,  where 
a  vessel  has  committed  a  positive  breach  of  a  statu- 
tory duty,  she  must  show  not  only  that  probably  her 
fault  did  not  contrilnite  to  the  disaster,  but  that  it 
could  not  have  done  so."     (Citing  cases.) 

This  court  has  so  recently  in  the  case  referred  to 
stated  the  rule  under  discussion  and  the  conse- 
quence of  its  violation,  that  it  is  not  necessary  to 
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quote  from  any  other  authority.  We,  however,  refer 
to  the  case  of  the  ''St.  Louis,"  98  Fed.  750,  and  the 
''Pennsylvania,"  19  Wall.  125,  as  supporting  our 
theory  of  the  case. 

Prom  the  testimony  of  Captain  Love  joy  of  the 
tug  it  is  apparent  that  the  first  signal  was  heard 
about  a  minute  and  a  half  before  the  collision.  If 
the  engines  of  the  tug  had  been  stopped  at  that  time 
and  then  reversed  instead  of  having  been  stopped 
and  reversed  approximately  a  minute  later,  there 
can  be  no  question  but  that  the  collision  would  have 
been  avoided.  At  any  rate,  since  the  tug  violated 
its  statutory  duty  it  is  bound  to  show  that  that  viola- 
tion could  not  have  contributed  to  bring  about  the 
collision  or  it  must  be  held  to  be  in  fault. 

IV. 

The  tug  was  negligent  on  starting  'back  in  failing 
to  signal  that  manoeuver  for  the  information  of 
those  in  charge  of  the  schooner. 

Y. 

The  tug  was  at  fault  in  that  when  the  engines 
were  stopped  they  were  reversed  for  a  time  and  then 
started  ahead  at  full  speed. 

These  two  points  may  be  discussed  together. 
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The  tug  was  107  feet  long  between  perpendicu- 
lars. (Rec,  p.  40.)  In  the  collision  she  was  struck 
just  abaft  the  house  about  20  feet  forward  of  the 
stern.  (Rec,  p.  86.)  If  she  had  been  struck  12 
feet  farther  back  the  schooner  would  have  pene- 
trated her  water  tank  and  the  tug  would  not  have 
sunk.    (Rec,  pp.  43-44.) 

The  mate  of  the  tug,  who  w^as  in  charge  when  the 
collision  became  imminent,  testified  as  follows  (Rec, 
pp.  95-96)  : 

Q.  Now,  w^hen  you  saw  the  schooner  first,  she 
was  about  200  feet  away? 

A.  About  that,  yes. 

Q.  And  your  idea  was  by  stopping  your  engine 
and  then  reversing  the  engine,  was  to  avoid  her  ? 

A.  Yes,  sir. 

Q.  If  it  had  been  continually  reversed,  would 
it  have  avoided  her? 

A.  No. 

Q.  Why  not? 

A.  Because  he  did  not  change  his  course.  We 
could  not  stop  the  way  of  the  vessel  at  the  time  she 
would  be  reached. 


33 

Q.  Were  these  proceedings  on  your  part  to  stop 
the  engines  and  reverse  the  engines  on  the  assump- 
tion that  the  captain  of  the  schooner  would  change 
the  course  of  his  vessel  ? 

A.  Certainly. 

Q.  Based  on  that  ? 

A.  At  that  time. 

Q.  If  you  had  known  that  he  was  not  going  to 
change  his  course,  what  would  you  have  done? 

A.  I  certainly  would  have  rung  full  speed  and 
probably  would  have  cut  the  hawser  to  give  her  a 
chance  to  get  away. 

Captain  Scott  of  the  schooner  testified  (Rec, 
pp.  145-146: 

Q.  Did  he  give  any  signals  indicating  that  he  had 
reversed  his  engines  ? 

A.  No. 

Q.  What  would  be  the  signal  if  he  had  reversed 
his  engines? 

A.  Three  short  blasts  of  the  whistle. 

Q.  If  they  had  given  any  such  signal  what  would 
you  have  done? 
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A.  I  would  have  endeavored  to  keep  ahead  of 
the  towboat,  and  I  would, have  endeavored  to  put 
my  helm  hard  aport  and  tried  to  come  around  this 
way  and  get  ahead  of  her.  I  would  have  known  then 
that  she  was  going  astern. 

Q.  As  far  as  you  could  judge,  as  far  as  you  knew, 
she  was  coming  on  ahead? 

A.  I  did  not  know  what  he  was  doing. 
No  witness  pretends  this  signal  was  given. 
He  further  testified  (Rec,  146-147)  : 

Q.  Assuming  that  she  had  reversed  her  engines 
and  then  after  coming  almost  to  a  stop,  had  signaled 
full  speed  ahead,  would  that  action  on  the  part  of 
the  steamer  have  anything  to  do  with  causing  the 
collision  ? 

A.  Well,  evidently  it  had  something  to  do  with- 
out his  keeping  a  straight  course  and  according  to 
their  testimony  that  is  exactly  what  they  did.  Now, 
had  they  kept  on  and  not  reversed  their  engines, 
there  would  have  been  no  collision. 

Q.  State  why? 

A.  Because  this  reversing  their  engines  for  a 
certain  length  of  time,  we  don't  know  how  long,  but 
it  tended  to  stop  the  vessel,  possibly  she  was  going 
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astern,  I  don't  know,  but  had  they  kept  on  at  full 
speed  ahead,  they  would  have  covered  two  or  three 
or  four  ship  lengths,  and  she  would  have  cleared  us 
nicely.  Suppose  they  had  been  stopped,  the  way 
through  the  water  had  been  stopped  at  the  time  they 
saw  me,  and  with  the  engines  going  full  speed  astern, 
I  was  clearing  them  by  at  least  half  a  ship  length. 
Say  this  was  their  vessel  and  this  was  me  here 
(showing),  I  was  clearing  them  by  a  half  a  ship 
length  had  they  kept  their  vessel  going  full  speed 
astern,  I  ought  to  have  cleared  them  that  way. 

Q.  You  would  have  cleared  them  if  they  had  kept 
their  vessel  going  full  speed  astern? 

A.  I  would  have  gone  ahead. 

Q.  If  they  kept  their  vessel  going  full  speed 
ahead  how  would  you  have  cleared  them  ? 

A.  I  would  have  gone  astern. 

Q.  Across  their  tow-line? 

A.  Across  their  tow-line. 

This  conclusion  is  supported  by  the  testimony  of 
the  mate  of  the  tug  (Rec,  p.  82)  that  when  he  first 
saw  the  schooner  (about  200  feet  away)  (Rec,  p.  88). 
she  appeared  to  be  heading  about  amidships  of  the 
tug,  and  like  testimony  of  the  captain  of  the  tug. 
(Rec,  pp.  51,  53.)     If  the  schooner  was  traveling, 
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as  claimed  by  libelant,  from  7  to  8  knots  per  hour, 
and  the  tug  from  4  to  5  miles,  and  the  tug  had  not 
been  reversed,  it  would  have  traveled  over  100  feet 
while  the  schooner  was  traveling  200,  which  would 
have  been  enough.  The  tug  was  backing  10  or  12 
seconds,  reducing  the  speed  to  about  one  mile  per 
hour  (Rec,  p.  51),  and  yet  the  tug  almost  escaped. 

The  evidence  of  the  captain  of  the  schooner  con- 
tains also  this  statement: 

Q.  Well,  when  you  saw  this  tow-boat,  what  did 
you  do  then? 

A.  I  did  nothing  but  keep  on  as  I  was  going. 

Q.  Why? 

A.  Because  there  was  nothing  to  do.  I  did  not 
know  what  he  was  doing.  According  to  the  rules  of 
the  road  I  had  to  keep  on. 

(Rec,  p.  145.) 

Let  us  now  consider  for  a  moment  the  status  of 
the  tug  and  the  schooner.  It  was  the  duty  of  the 
tug  to  keep  out  of  the  way  of  the  sailing  vessel.  The 
tug  could  be  stopped  and  backed  and  started  for- 
ward or  manoeuvered  in  any  direction,  while  the 
mobility  of  the  schooner  was  limited.  The  tug  was 
endeavoring  to  manoeuver  so  as  to  avoid  the  colli- 
sion.    The  schooner  could  not   co-operate   with   it 
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without  knowing  what  was  intended.  It  had  to 
keep  on.  If  the  tug  had  not  reversed  its  engines 
but  after  stopping  them  had  gone  ahead  full  speed, 
it  would  have  escaped.  In  the  absence  of  a  signal 
that  the  engines  were  reversed,  those  in  charge  of 
the  schooner  had  the  right  to  assume  that  the  tug 
would  go  ahead.  On  the  other  hand,  the  mate  of  the 
tug  believed  that  if  it  were  backed  and  the  schoon- 
er's wheel  were  put  hard  aport  the  danger  would  be 
averted  and  the  testimony  of  the  captain  of  the 
schooner  sustains  that  theory.  Yet,  when  the  en- 
gines of  the  tug  were  reversed  no  signal  was  given 
to  the  schooner,  so  that  it  could  not  co-operate  with 
the  tug  to  avoid  the  accident.  It  is  perfectly  appar- 
ent that  the  causes  of  the  collision  were  the  backing 
and  starting  of  the  tug  and  the  failure  of  the  tug  to 
signal  its  movements. 

In  the  opinion  of  the  lower  court  the  actions  Qf 
the  tug  are  excused  as  being  taken  in  extremis,  while 
the  failure  of  the  schooner  to  port  its  helm  is  con- 
demned. But  was  the  peril  of  the  schooner  less 
imminent  than  that  of  the  tug?  Are  its  actions  to 
be  condemned  as  if  there  were  ample  time  to  govern 
them,  while  the  blunders  of  the  tug  are  to  be  excused 
though  done  with  equal  time  for  deliberation?  The 
schooner  could  not  do  otherwise  than  it  did  do  be- 
cause of  lack  of  information  as  to  what  would  be 
done  by  the  tug.    For  that  lack  of  information  those 
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in  charge  of  the  tug  were  responsible,  since  they  vio- 
lated their  legal  duty  to  warn  the  schooner  of  any 
departure  from  its  regular  course.  The  tug  needed 
to  go  but  12  feet  farther  to  have  avoided  serious 
injury,  or  20  feet  farther  to  have  escaped  the  con- 
tact. If  it  had  not  reversed  its  engines  it  would 
easily  have  made  this  distance.  If  it  had  backed 
and  the  schooner's  helm  had  been  put  hard  aport  it 
is  probable  that  no  accident  would  have  occurred. 
This  action  was  prevented  by  the  tug's  own  negli- 
gence. Upon  it,  therefore,  must  rest  the  responsi- 
bility for  the  collision  and  for  the  damage  which 
appellee  sustained. 

Respectfully  submitted, 

BALLINGER  &  HUTSON, 

533  Pioneer  Building,  Seattle, 
Proctors  for  Appellant. 

HARRY  BALLINGER, 

533  Pioneer  Building,  Seattle, 
Proctor  for  Appellant. 

CHARLES  T.  HUTSON, 

533  Pioneer  Building,  Seattle, 
Proctor  for  Appellant. 
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STATEMENT. 

About  12:30  on  the  morning  of  June  9,  1909,  the 
tug  "Sea  Lion,"  having  in  tow  the  barge 
"Charger,"  laden  with  rock,  sailed  from  Cowlitz 
Bay  on  Waldron  Island  bound  for  Grays  Harbor. 
The  "Sea  Lion"  was  of  the  length  of  107  feet,  beam 
22  feet,  depth  of  hold  13  feet.     She  was  owned  by 


the  Puget  Sound  Tug-Boat  Company,  and,  with  the 
fuel  aboard  and  her  equipment,  was  w^orth  from 
$30,000  to  $35,000.  Just  before  starting  she  had 
taken  on  a  full  cargo  of  coal  at  Ladysmith,  which, 
together  with  her  water  supply,  made  her  deep  in 
the  water.  She  carried  a  full  complement  of  officers 
and  crew  and  was  in  all  respects  well  equipped  and 
appareled. 

The  barge  had  a  carrying  capacity  of  1700  tons 
and  was  attached  to  the  tug  by  a  haw^ser  approxi- 
mately 1200  feet  in  length. 

Captain  Love  joy,  the  master  of  the  tug,  was  on 
w^atch  when  the  "Sea  Lion"  left  Cowlitz  Bay  and 
sd  remained  until  the  tug  arrived  off  Turn  Point 
on  Stuart  Island,  wlien  he  w^nt  to  bed.  At  that 
time  there  w^as  no  fog,  but  off  Discovery  Island  a 
fog  came  in  and  quickly  grew  thick,  and  so  stayed 
until  some  hours  after  the  collision.  Thereupon 
the  mate  started  to  blow  the  whistle,  a  deep,  coarse 
wdiistle,  one  long  and  two  short,  the  prescribed  sig- 
nal for  a  vessel  having  a  tow\  This  whistle  was 
continuously  sounded  until  the  time  of  the  colli- 
sion, and  no  contention  is  made  by  appellant  that 
such  is  not  the  proper  signal  nor  that  it  was  im- 
properly given,  both  Captain  Scott  and  First  Officer 
Williams  of  the  "Oceania  Vance"  saying  that  they 
heard  it  for  ten  or  fifteen  minutes  before  the  col- 
lision. 

After  passing  Discovery  Island  the  "Sea  Lion" 
shaped  her  course  to  ]:»ass  Eace  Rocks,  a  collection 
of  rocky  islets  just  off  the  most  southerly  point  of 


Vancouver  Island.  The  course  of  the  "Sea  Lion" 
was  about  southwest  three  quarters  south,  that  be- 
ing the  usual  course  of  steam  vessels  outward  bound, 
which  course,  if  the  collision  had  not  taken  place, 
would  have  been  maintained  until  she  reached  the 
place  marked  "A"  on  libelant's  (appellee's)  Exhibit 
"A,"  when  the  course  would  have  been  changed  to 
pass  outward  to  Flattery. 

Just  before  6:40  A.  M.  the  men  on  board  the  tug 
heard  the  automatic  hand  horn  of  the  "Oceania 
Vance."  The  "Oceania  Vance"  was  then  giving 
three  blasts,  indicating  that  she  was  a  sailing  ves- 
sel running  before  the  wind.  Captain  Stream,  the 
mate  of  the  "Sea  Lion,"  and  then  in  charge,  imme- 
diately gave  the  signal  to  stop  the  engines  of  the 
tug  and  at  the  same  time  blew  his  tow  signal,  such 
action  being  that  required  by  statute.  Thereupon 
the  schooner  blew  three  blasts  of  her  whistle  in 
response,  but  before  the  third  blast  was  completely 
blown  she  loomed  out  of  the  fog,  though  those  on 
board  the  tug  were  unable  at  that  time  to  see  the 
whole  length  of  the  ship  or  her  exact  course,  but 
were  able  to  ascertain  that  she  was  heading  toward 
amidships  of  the  "Sea  Lion."  The  schooner  was 
then  distant  about  175  or  200  feet. 

On  seeing  the  schooner.  Captain  Stream  gave  the 
signal  to  reverse  the  engines.  By  this  time  Capt. 
Love  joy  had  reached  the  wheelhouse,  his  bunk  being 
on  a  level  with  the  wheelhouse  and  connected  there- 
with by  a  door,  Capt.  Stream  going  aft  to  endeavor 
to  prevent  the  hawser  from  fouling  the  propeller. 


When  Love  joy  reached  the  wheelhouse  the  tug  had 
not  entirely  lost  her  headway,  and,  owing  to  the 
fact  that  the  "Sea  Lion"  when  backed  had  a  habit 
of  swinging  around  to  port  very  abruptly,  thus 
bringing  her  right  in  line  with  the  way  the  schooner 
was  coming  and  making  a  collision  inevitable,  Love- 
joy,  in  an  endeavor  to  avert  the  same,  ordered  full 
speed  ahead,  that  being  the  only  chance  he  then  had. 
At  the  same  time  Love  joy  called  to  the  lookout  on 
the  "Oceania  Vance"  to  put  the  wheel  of  the 
schooner  over,  but  no  attempt  to  comply  with  this 
request  was  made  by  those  in  charge  of  the  schooner. 
■  A  few  seconds  later  the  bow  of  the  "Oceania 
Vance"  struck  the  "Sea  Lion"  about  twenty  feet 
forward  of  the  latter 's  stern,  cutting  a  hole  variously 
estimated  from  a  foot  and  a  half  to  three  feet  in 
width,  while  the  headgear  raked  the  aft  end  of  the 
tug's  house,  taking  out  the  mast,  bell  pulls,  davits 
and  boats. 

The  captain  of  the  "Oceania  Vance,"  being  better 
able  to  ascertain  the  danger  than  those  on  board 
the  tug,  told  the  crew  of  the  tug  to  hurry  up  and 
get  off.  The  crew  and  officers  of  the  "Sea  Lion" 
accordingly  climbed  up  the  bobstays,  just  having 
time  to  get  aboard  the  "Oceania  Vance"  when  the 
schooner  broke  out  and  the  "Sea  Lion"  sank  in  72 
fathoms.  After  speaking  the  barge,  the  "Oceania 
Vance"  squared  away  for  Port  Townsend. 

The  forgeoing  statement  does  not  include  any  con- 
troverted question  of  fact  except  that  as  to  when 
the  engines  of  the  tug  were  stopped. 


ARGUMENT. 
I. 

The  Speed  of  the  '^ Oceania  Vance"  Was  Excessive. 

The  chief,  if  not  the  only  question  for  solution  in 
this  case,  is  the  speed  at  which  the  schooner  was 
proceeding  prior  to  and  at  the  time  of  the  collision. 

(a)  The  trial  judge  found  that  "the  schooner 
was  going  not  less  than  six  and  one-half  or  seven 
knots  an  hour"  (Rec.  p.  162) ;  and  this  finding  is 
fully  Avarranted  by  the  testimony. 

Capt.  Lovejoy  testified  that  at  the  time  of  the  col- 
lision the  wind  was  blowing  fifteen  or  twenty  miles 
an  hour  (Rec.  pp.  35,  39)  from  the  southwest  (Rec. 
p.  97),  that  being  a  fair  wind  for  a  schooner  inward 
bound. 

Anderson,  the  quartermaster  of  the  "Sea  Lion," 
who  had  been  a  seaman  for  forty-one  years,  four- 
teen years  of  which  ]3eriod  he  had  been  master  of 
sailing  vessels  (Rec.  p.  104),  characterized  it  as  a 
"strong  breeze"  (Rec.  pp.  100,  104,  109),  so  strong 
that  it  would  have  required  two  men  to  have  pulled 
a  boat  against  it  (Rec.  p.  110). 

Williams,  the  first  mate  of  the  schooner,  admitted 
that  a  fresh  wind  was  blowing  at  the  time  of  the  col- 
lision (Rec.  p.  127) ;  while  the  master  of  the 
"Oceania  Vance"  admits  that  in  order  to  take  ad- 
vantage of  this  fair,  fresh  breeze,  the  schooner  at 
the  time  of  the  collision  had  up  her  courses,  fore- 
sails, jib  and  spanker  topsails  (Rec.  pp.  156,  157), 
all  the  sail,  no  doubt,  she  was  capable  of  carrying  in 


such  a  breeze.  Capt.  Love  joy  says  that  all  sails  set 
were  full  and  drawing  (Ree.  p.  37). 

It  is  also  indisputable,  we  think,  that  the  schooner 
in  order  to  make  speed  had  been  tacking  back  and 
forth  from  the  time  she  passed  in  from  Flattery,  the 
evening  before,  down  to  the  time  of  the  collision. 
Capt.  Lovejoy  testified  that  both  the  captain  and 
the  mate  of  the  schooner  told  him  that  such  was  the 
fact  (Rec.  pp.  42,  47),  while  Capt.  Scott  admitted 
he  had  changed  his  course,  not  only  after  passing 
Race  Rocks,  but  also  prior  thereto;  but  how  many 
times,  he  said  he  could  not  remember  (Rec.  p.  151). 

Irrespective  of  whether  the  schooner  had  been 
tacking  back  and  forth,  it  is  clear  that,  under  the 
prevailing  conditions  of  wind  and  weather  and  tak- 
ing into  consideration  that  the  schooner  was  light 
(Rec.  p.  157),  that  she  "always  ran  before  the 
wind"  (Rec.  p.  151)  and  that  she  had  all  her  lower 
and  some  of  her  topsails  set,  she  was  able  to  make 
seven  or  eight  knots  if  those  in  charge  of  her  v\'ere 
so  inclined.  Furthermore,  the  testimony  abundantly 
show^s  both  that  such  was  the  inclination  of  those 
in  charge  of  her  and  that  such  was  her  speed. 

Capt.  Lovejoy  states  that  some  fifteen  or  twenty 
minutes  after  the  schooner  had  shaped  her  course 
for  Dungeness  he  took  the  log  for  the  first  half 
hour,  and  at  that  time  she  ran  about  three  and  one- 
half  or  seven  knots  an  hour  (Rec.  pp.  41,  47,  54). 
His  testimony  is  corroborated  by  that  of  Smith 
(Rec.  pp.  63,  67).  At  this  time  the  wind  had  mod- 
erated somewhat  and  was  gradually  dying  out  (Rec. 


pp.  41,  51,  69).  In  fact,  before  Dungeness  was 
reached  the  wind  had  abated  so  much  that  the 
schooner  was  not  able  to  make  a  mile  an  hour  (Rec. 
p.  41). 

Now  if  the  schooner  after  the  collision,  when  the 
fog  still  prevailed,  was  sailed  at  a  speed  of  seven 
knots  an  hour,  is  it  not  reasonable  to  believe  that 
such  was  her  speed  shortly  prior  to  the  collision? 
If  those  in  charge  of  the  schooner  were  willing, 
after  a  catastrophe  had  occurred,  to  violate  the  stat- 
ute which  provides  that  '^  every  vessel  shall  in  a 
fog  *  *  *  go  at  a  moderate  speed,"  there  ought  to 
be  a  presumption  that  they  were  at  least  equally 
willing  to  violate  the  statute  before  they  had  run 
down  and  sunk  another  ship. 

Captain  Scott  himself,  five  days  after  the  colli- 
sion, gave  the  following  testimony  before  the  United 
States  inspectors: 

"Q.  How  do  you  conclude  that  you  were  only 
running  five  miles  an  hour? 

A.  By  the  distance  between  Cape  Flattery  and 
Race  Rocks  and  the  number  of  hours  it  took  to  run 
it. 

Q.  You  were  a  witness  before  the  Inspectors, 
were  you  not,  after  this  collision? 

A.     I  was. 

Q.  On  or  about  June  14th,  1909.  At  that  time 
you  gave  this  testimony : 

'Q.     About  what  speed  were  you  going? 

A.  I  should  judge  by  -figuring  from  my  log,  the 
vessel  was  going  between  six  and  a  half  and  seven 
knots. '    Was  that  correct  ? 

A.  At  that  time  I  had  not  figured  up  my  dis- 
tance. 


Q.  You  say  here  'By  figuring  from  my  log  the 
vessel  was  going  between  six  and  a  half  and  seven 
knots.'  You  had  the  log  at  the  time  and  evidently 
figured  from  if? 

A.  As  I  say,  at  that  time  I  had  not  figured  my 
distance.  I  did  not  have  the  time  to  figure  the  dis- 
tance. I  was  too  busy.  I  jumped  up  to  the  Inspec- 
tors and  took  the  examination,  or  was  there  for  the 
examination. 

Q.  The  collision  occurred  on  the  9t]i  and  your  ex- 
amination did  not  take  place  until  the  14th,  after 
the  14th  day  of  June,  five  days  elapsed;  do  you 
mean  to  say  that  you  did  not  have  access  to  your 
log  during  the  five  days,  to  consider  any  of  these 
matters  ? 

A.     I  had  access  to  my  log  at  all  times. 

Q.  Did  you  bring  your  log  with  you  to  the  In- 
spectors' office'? 

A.     The  log  was  Avith  me  at  the  Inspectors'  office. 

Q.     Right  there  with  you  in  the  Inspectors'  office? 

A.    Yes  sir. 

Q.  And  when  you  answered  this  question,  you 
figured  from  your  log,  didn't  you? 

A.  I  did  not  figure  from  anything.  That  was  my 
own  opinion  at  the  time. 

Q.  You  gave  this  answer  to  the  question  pro- 
pounded : 

'Q.  About  what  speed  were  you  making?'  and 
you  answered: 

'A.  I  should  judge  by  figuring  from  my  log,  the 
vessel  was  going  between  six  and  a  half  and  seven 
knots. ' 

You  gave  that  answer  to  that  question? 

A.     I  did,  I  gave  that  answer  to  the  question." 

(Rec.  pp.  152  et  seq.) 

Appellant  now  seeks  to  meet  this  testimony  by 
arguing  that  inasmuch  as  the  distance  from  Flat- 
tery to  the  point  of  collision  was  fifty  miles  and  that 
inasmuch  as  Scott  testified  that  the  schooner  passed 


Flattery  at  eight  o'clock,  the  schooner  could  not  be 
going  at  the  time  of  the  collision  at  a  speed  to  ex- 
ceed five  knots  an  hour. 

In  the  first  place,  it  may  be  said  that  Capt.  Scott 
himself,  at  the  hearing  before  the  United  States  In- 
spectors, admitted  that  he  passed  Flattery  at  nine 
o'clock. 

"Q.  You  were  also  asked  this  question:  ^When 
did  you  pass  the  Cape?'  and  you  answered  'Nine 
o'clock  Wednesday  night.'    Is  that  correct? 

A.     I  do  not  remember  what  I  answered. 

Q.  Well,  I  ask  you  to  look  at  this  transcript  of 
your  testimony,  and  tell  me  Vv^hether  or  not  that 
question  was  propounded  to  you  and  you  gave  that 
answer  ? 

A.     Which  part  of  it? 

Q.  I  just  read  you  that  question  there,  and  then 
this  question  here  'What  time  did  you  pass  the 
Cape?'  and  your  answer  'Nine  o'clock.'  You  gave 
that  testimony  did  you  not? 

A.  I  was  always  of  the  impression  that  it  was 
eight  o'clock. 

Q.    You  gave  that  testimony? 

A.  I  do  not  remember  whether  I  did.  I  do  not 
remember  whether  I  gave  it. 

Q.  I  show  you  a  copy  of  the  testimony  taken  at 
that  time  and  ask  you  if  you  are  now  disposed  to 
dispute  its  correctness? 

A.  No,  I  am  not  disposed  to  dispute  it,  if  that  is 
a  straight  copv  of  what  I  said  up  there,  it  must  be." 

(Rec.  pp.  153,  154.) 

Moreover,  an  examination  of  libelant's  Exhibit 
"A"  will  demonstrate  that  it  is  almost  exactly  fifty 
miles  from  Flattery  to  the  point  of  collision  in  a 
straight  line;  but  certainly  no  sailing  vessel  could 
sail  a  course  so  straight.    And  in  addition  thereto. 
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we  have  the  testimony  of  Scott  himself  that  the 
vessel's  course  had  been  changed  several  times  dur- 
ing the  night. 

As  a  matter  of  fact,  tlie  location  in  which  the 
"Oceania  Vance"  was  at  the  time  of  the  collision 
will  demonstrate  be3^ond  question  that  the  "Oceania 
Vance"  did  not  sail  straight  up  the  Sound. 

Furthermore,  this  theory  is  based  upon  the  sup- 
position that  the  wind  blew  with  the  same  velocity 
throughout  the  night,  an  assumption  which  the  tes- 
timony does  not  disclose  to  be  the  fact. 

On  the  same  theory  it  might  be  argued  that  the 
speed  of  the  schooner  at  any  particular  time  on  the 
course  from  the  point  of  collision  to  Port  Townsend 
was  between  four  and  five  knots  per  hour.  In  fact, 
Capt.  Scott  based  his  testimony,  at  the  time  of 
trial,  that  the  "Oceania  Vance"  was  making  five 
knots  an  hour  at  the  time  of  the  collision,  partly  on 
the  time  "it  took  her  to  run  from  Race  Rocks  to  Port 
Toumsend  (Rec.  p.  142)."  Yet  Williams,  the  mate 
of  the  "Oceania  Vance,"  admitted  that  while  tra- 
versing a  portion  of  that  course  they  were  at  times 
not  making  a  mile  an  hour.  It  is  a  matter  of  mathe- 
matical demonstration,  however,  that  in  order  to 
make  forty  miles  in  nine  hours,  they  must  have  made 
more  than  five  knots  an  hour  at  some  periods,  if 
during  other  periods  they  were  making  only  one 
mile  an  hour. 

Now  not  only  was  the  schooner  going  at  an  im- 
moderate speed  through  a  dense  fog,  but  she  was 
also  in  a  place  where  ships  pass  frequently,  and  it 
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was  therefore  her  duty,  irrespective  of  statute,  to 
navigate  with  care  and  caution. 

The  BJiode  Island,  17  Fed.  554,  558. 

(b)  Despite  the  elaborate  argument  made  by 
appellant  to  show  that  the  speed  of  the  ''Oceania 
Vance ' '  did  not  exceed  five  knots  an  hour,  it  further 
contends  that  seven  knots  an  hour  was  not  excessive 
speed.  The  proximity  of  land  and  the  existence  of 
currents  are  assigned  as  reasons  which  might  jus- 
tify a  speed  of  seven  to  eight  knots. 

This  contention  merits  but  little  consideration.  No 
witness  testifies  that  it  was  necessary  to  go  seven 
knots  an  hour  in  order  to  maintain  steerage-way; 
the  officers  of  the  schooner  make  no  such  claim. 

The  case  of  The  Chattahoochee,  173  U.  S.  540,  re- 
views all  the  cases  and  it  will  be  found  by  an  exami- 
nation of  these  cases  that  a  speed  of  seven  knots  an 
hour  in  a  dense  fog  has  never  been  held  justifiable. 

It  is  true  that  in  The  Eagle  Point,  114  Fed.  971 
(cited  by  appellant  on  page  17  of  its  brief),  the  dis- 
trict judge  held  that  seven  knots  was  not  excessive 
speed  for  a  steamer  proceeding  in  a  dense  fog.  On 
appeal,  however,  the  decision  of  the  lower  court  was 
reversed,  the  Court  of  Appeals  basing  its  conclusion 
in  part  on  the  following  quotation  from  The  Penn- 
sylvania, 19  Wall.  125: 

"And  we  do  not  think  the  evidence  shows  any 
necessity  for  such  a  rate  of  speed  as  the  steamer 
maintained.  It  is  true,  her  master,  while  admitting 
she  was  going  seven  knots,  states  that  he  don't  con- 
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sider  she  could  have  been  steered  going  slower,— 
could  not  have  been  steered  straight.  And  two  other 
witnesses  testify  that,  in  their  ox)inion,  she  could  not 
have  been  navigated  with  safety  and  kept  under 
command  at  a  less  rate  of  speed  than  seven  miles  an 
hour.  These,  however,  are  but  expressions  of  opin- 
ions based  upon  no  facts.  They  are  of  little  worth. 
And  even  if  it  were  true  that  such  a  rate  was  neces- 
sary for  safe  steerage,  it  would  not  justify  driving 
the  steamer  through  so  dense  a  fog  along  a  route  so 
much  frequented,  and  when  the  proba])ility  of  en- 
countering other  vessels  was  so  great.  It  would 
rather  have  been  her  duty  to  lay  to." 

The  Eagle  Point,  120  Fed.  449,  453. 

II. 

The  Schooner  Was  Negligent  in  Failing  to  Put  Her 
Helm  Hard  Aport  Prior  to  the  Collision. 

Capt.  Roos  testified  that  putting  the  helm  hard 
aport  would  have  brought  the  schooner  up  into  the 
wind  and  have  stopped  her  headway  and  though 
there  might  have  been  a  collision,  the  force  of  it 
w^ould  have  been  greatly  diminished  (Rec.  p.  114). 
He  points  out  also  that  whether  the  tug  was  backing 
or  going  ahead  with  her  wheel  hard  astarboard,  the 
result  would  be  the  same  (Rec.  p.  113).  The  testi- 
mony of  Stream  is  practically  the  same  (Rec.  p.  87). 
Furthermore,  the  answer  of  the  appellant  admits 
that  good  seamanship  required  such  action,  for  it 
alleges  that  "immediately"  after  the  tug  came  in 
sight  "the  schooner  endeavored  to  steer  so  as  to  get 
out  of  the  way  of  the  'Sea  Lion'  "—and  "that 
when  the  said  'Oceania  Vance'  and  its  officers  heard 
the  whistle  of  the  said  tug  'Sea  Lion'  they  did  their 


13 

utmost  to  steer  clear  of  anything  coming  near  it  and 
had  sivung  quite  a  little  hit,  when  the  said  'Sea  Lion' 
crashed  into  the  said  'Oceania  Vance'."  (Rec.  p.  26.) 
The  record,  however,  is  barren  of  any  evidence 
tending  to  establish  either  of  these  allegations.  More- 
over, Scott  himself  admitted  our  contention  when 
he  said  that  if  he  had  known  the  tug  was  going 
astern,  he  would  have  endeavored  to  put  his  helm 
hard  aport  and  tried  to  get  ahead  of  her  (Rec.  p. 
146). 

Appellant,  however,  seeks  to  avoid  this  fault  by 
claiming  that  inasmuch  as  the  tug  did  not  blow 
three  blasts  of  her  whistle,  the  officers  of  the 
schooner  did  not  know  the  "Sea  Lion"  was  backing, 
and  in  the  absence  of  such  knowledge  were  not  re- 
quired to  take  the  course  suggested.  As  to  this  con- 
tention, we  say,  first,  that  in  view  of  the  testimony 
of  Captains  Roos,  Stream  and  Love  joy,  it  was  the 
duty  of  the  "Oceania  Vance"  to  put  her  helm  hard 
aport  irrespective  of  whether  the  tug  was  going 
ahead  with  the  wheel  hard  astarboard  or  was  back- 
ing. In  the  second  place,  we  think  that  the  claim 
is  clearly  an  afterthought.  The  answer  does  not 
assign  the  failure  to  give  such  a  signal  as  a  fault, 
while  Scott,  five  days  after  the  collision  at  the  hear- 
ing before  United  States  Inspectors,  testified  as 
follows : 

"Q.  At  the  time  of  the  breaking  through  the  fog 
up  to  the  time  of  the  collision,  do  you  think  there 
was  time  enough  for  either  vessel  to  have  been 
manoeuvered  so  as  to  clear? 
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A.  I  do  not  think  anything  in  the  world  would 
have  averted  the  collision." 

From  this  testimon}^  it  is  apparent  that  Scott 
would  have  kept  straight  on,  even  if  the  tug  had 
notified  him  that  her  engines  had  been  reversed. 
That  this  last  statement  is  correct  is  evident  from 
the  following  testimony  of  Williams,  the  mate  of 
the  schooner: 

"Q.  Was  there  anything  that  those  in  charge  of 
the  schooner  could  have  done  after  you  sighted  the 
tug  to  avert  the  disaster? 

A.  Nothing  whatever,  we  were  too  close  to  each 
other,  even  if  tve  had  put  the  wheel  the  other  tvay 
she  could  not  have  answered  in  time. 

Q.     You  were  bound  to  come  in  contact '^ 

A.  We  were  bound  to  come  in  contact."  (Rec. 
p.  132.) 

Furthermore,  the  evidence  is  undisputed  that 
Capt.  Love  joy  requested  the  lookout  on  the  schooner 
to  put  her  wheel  hard  aport.  Lovejoy  says  that  he 
"motioned  for  him  and  hollered  to  him  to  put  the 
wheel  over."  Appellant  now  tries  to  meet  this  testi- 
mony by  saying  that  the  evidence  does  not  show 
that  the  signal  of  Lovejoy  w^as  seen,  or,  if  seen,  that 
it  was  understood.  The  significant  thing,  however, 
is  that  no  witness  on  behalf  of  appellant  denies  that 
the  motion  was  seen  or  the  call  heard. 

On  the  whole,  then,  it  clearly  appears  that  proper 
seamanship  required  the  schooner  to  take  the  action 
requested;  that  she  did  not  do  so;  that  her  failure 
to  do  so  was  not  attributable  to  the  fact  that  the 
tug  omitted  to  blow  her  wiiistle,  but  solely  to  the  l)e- 
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lief  of  the  schooner's  officers  that  nothing  could  be 
done  to  avert  the  collision. 

In  view  of  all  the  testimony,  therefore,  the 
schooner  violated  Article  21  of  the  International 
Rules,  which,  as  amended,  reads  as  follows: 

"Article  21.  Where,  by  any  of  these  rules,  one  of 
two  vessels  is  to  keep  out  of  the  way  the  other  shall 
keep  her  course  and  speed. 

Note.— When,  in  consequence  of  thick  weather  or 
other  causes,  such  vessel  finds  herself  so  close  that 
collision  can  not  be  avoided  by  the  action  of  the 
giving-way  vessel  alone,  she  also  shall  take  such  ac- 
tion as  will  best  aid  to  avert  collision.  (See  articles 
twenty-seven  and  twent3^-nine.)     [28  Stat.  L.  83.]" 

It  may  be  true  that  changing  the  course  of  the 
"Oceania  Vance"  would  not  have  entirely  averted 
the  collision;  but  it  would  at  least  have  lightened 
the  blow.  In  all  likelihood  the  vessels  would  simply 
have  bumped  together  and  the  damage,  if  any,  would 
have  been  slight. 

III. 

The  Tug's  Engines  Were  Stopped  Upon  Hearing 
the  First  Signal  of  the  Schooner. 

It  is  claimed,  however,  that  the  tug's  engines  were 
not  stopped  as  soon  as  those  in  charge  of  her  heard 
the  first  signal  of  the  schooner.  This  claim  is  based 
upon  the  following  testimon}^  of  Captain  Love  joy: 

"Q.  When  you  first  heard  the  signal  of  the 
'Oceania  Vance'  what  did  you  do? 

A.  Why,  the  mate  spoke  to  me.  He  said  there 
was  a  sailing  vessel.  The  'Oceania  Vance'  blew 
three  whistles  on  a  hand  horn,  and  three  whistles 
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indicate  that  the  vessel  has  the  wind  abaft  the  beam, 
and  also  three  whistles,  a  long  and  two  short  whis- 
tles, is  a  signal  allowed  by  a  barge  or  sailing  vessel 
being  towed  by  a  tug,  they  can  make  that  to  show  us 
that  the}^  are  being  towed.  I  heard  the  whistle  so 
plainly,  and  the  mate  said  there  was  a  vessel  ahead 
on  the  starboard  bow,  and  I  said,  'Are  you  sure  it  is 
not  the  barge  starting  to  blowT  and  he  said,  'No,  I 
am  quite  certain  it  is  ahead;  it  sounded  quite  loud,' 
and  he  answered  the  whistle  right  away,  and  ahnost 
immediately  she  blew  another  whistle,  and  then 
I  was  satisfied  she  was  right  ahead  on  the 
starboard  bow,  and  I  got  into  the  pilot-house  and 
the  mate  stopped  Iter  and  started  to  back;  and  when 
I  got  into  the  pilot -liouse  the  bow  of  the  vessel  was 
coming  out  of  the  fog  ahead  and  heading  directly  for 
us"    (Record,  pp.  35,  36.) 

Now,  in  the  first  place,  it  will  be  observed  that 
Capt.  Love  joy  was  not  attempting  to  narrate  events 
in  the  strict  order  in  which  they  happened.  While 
he  says  that ' '  I  got  into  the  pilot-house  and  the  mate 
stopped  her  and  started  to  back,"  yet  it  is  clear 
from  other  testimony  of  Capt.  Love  joy,  corroborated 
by  that  of  the  mate,  that  the  mate  had  stopped  the 
boat  and  that  the  engines  were  reversed  before  Love- 
joy  reached  the  pilot-house.  He  says:  "Well,  when 
I  got  in  the  pilot-house  and  he  said  she  was  backing 
I  looked  over  the  side  and  she  still  had  her  headway 
on  her  going  through  the  water,  although  the  en- 
gines were  reversed"  (Rec.  p.  37).  The  mate  him- 
self stated: 

"Q.  When  you  first  heard  this  fog  horn  from  the 
schooner  what  did  you  do? 

A.  I  stopped  '  and  blowed  my  whistle  and  told 
Captain  Love  joy."    (Rec.  p.  81.) 
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Now  what  did  Stream  tell  Lovejoy?  Precisely 
what  Lovejoy  stated,  namely,  "There  is  a  sailing 
vessel  ahead  on  the  starboard  bow."  Lovejoy  was 
doubtful  if  such  was  the  fact,  for  the  reasons  given 
by  him,  and  therefore  he  replied,  "Are  you  sure  it 
is  not  the  barge  starting  to  blow?"  Stream,  how- 
ever, having  no  doubt  about  the  latter,  answered, 
"No,  I  am  quite  certain  it  is  ahead;  it  sounded  quite 
loud."  Now  if  the  mate  was  so  certain  that  it  was 
a  sailing  vessel,  is  it  not  reasonable  to  believe  that 
he  did  stop  as  soon  as  he  heard  the  first  signal?  He 
ought  to  know  just  when  the  order  to  stop  was  given. 

Moreover,  the  mate's  testimony  is  corroborated  by 
Chief  Engineer  Smith.  Smith  testified  that  just 
before  the  collision  he  was  asleep;  that  he  was 
awakened  by  hearing  the  stop  bell  in  the  engine 
room  (Rec.  p.  64)  ;  that  as  he  got  up  he  heard  the 
regular  tow  whistle  (Rec.  p.  60).  Now  Stream  says 
that  he  stopped  and  blew  his  whistle.  The  stop  bell 
must  have  rung,  therefore,  immediately  before  the 
tow  whistle  was  given.  But  if  the  construction 
which  appellant  puts  on  Lovejoy 's  testimony  is  cor- 
rect, the  stop  bell  would  have  been  given  some  sec- 
onds—at least  long  enough  for  the  conversation 
above  detailed  to  have  taken  place— a/^er  Smith  got 
up  and  not  before. 
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IV  AND  V. 

The  Tug  Was  Not  Negligent  in  Failing  to  Give  a 

Signal  that  She  Was  Going  Astern  nor  in  First 

Reversing  Her  Engine  and  then  Going  Ahead. 

It  is  contended  that  the  tug  was  negligent  in  fail- 
ing to  give  a  signal  that  she  was  going  astern  and 
in  first  reversing  her  engines  and  then  going  ahead. 
We  think  we  have  shown  that  the  fact  that  the  tug 
did  not  blow  three  blasts  of  her  whistle  had  nothing 
to  do  Avith  the  neglect  of  the  schooner  to  put  over  her 
wheel.  In  addition  to  that,  the  testimony  discloses 
that  it  would  have  been  impracticable  for  the  tug  to 
have  given  such  signal. 

Stream  testified  that  when  he  first  saw  the 
schooner  he  backed  the  tug  and  at  the  same  time 
blew  the  danger  signal. 

^'Q.  Did  you  give  the  danger  signal  before  you 
gave  the  signal  to  the  engine  room  to  back? 

A.  No  sir,  they  were  all  done  together.  I  had 
the  left  hand  on  the  whistle  cord  and  the  right  hand 
on  the  bell."     (Rec.  p.  83.) 

While  Stream  was  giving  these  signals  Love  joy 
came  into  the  pilot  house  (Rec.  p.  83)  and  immedi- 
ately ordered  full  speed  ahead  (Rec.  pp.  37,  94). 
Stream,  therefore,  did  not  have  time  to  give  any 
such  signal,  and  Love  joy  had  no  reason  so  to  do. 

Neither  was  there  any  negligence  in  first  backing 
the  tug  and  then  going  ahead.  When  Stream  first 
saw  the  schooner  he  could  not  make  out  her  course 
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except  that  she  was  apparently  heading  about  amid- 
ships of  the  tug  (Rec.  p.  82).  Believing  that  the 
schooner  would  swing  up  into  the  wind  and  that  by 
backing  the  tug  only  a  glancing  blow  would  be 
struck,  he  gave  the  order  to  reverse  (Rec.  p.  87). 
The  schooner,  however,  not  changing  her  course,  and 
Love  joy,  knowing  that  the  tug  when  backed  had  a 
habit  of  swinging  around  to  port  very  abruptly  and 
that  if  the  backing  was  continued  the  hawser  might 
become  entangled  in  the  wheel,  thus  rendering  the 
tug  helpless,  "decided  that  full  speed  ahead  was  the 
best  course  for  all  concerned"  (Rec.  p.  55). 

Now  whether  this  action  was  wise  or  not  is  imma- 
terial. It  was  clearly  an  act  in  extremis,  and  was 
therefore  not  imputable  as  a  fault. 

The  Ship  Blue  Jacket  v.  Tacoma  Mill  Co., 

144  U.  S.  371. 
The  Ludvig  Eolherg,  157  U.  S.  60,  70. 
The  F.  W.  Wheeler,  78  Fed.  824,  832. 
The  E.  A.  Packer,  49  Fed.  92,  98. 
The  Ella  B.,  19  Fed.  792. 
The  Osceola,  33  Fed.  719. 

Moreover,  it  ill  becomes  appellant  to  claim  that 
the  tug  was  at  fault  in  endeavoring  to  avert  the  col- 
lision, when  the  officers  of  the  schooner  did  not  en- 
deavor to  prevent  or  mitigate  the  disaster.  One 
thing  at  least  is  certain:  If  the  "Oceania  Vance" 
had  not  been  proceeding  at  an  immoderate  rate  of 
speed,  no  collision  would  have  occurred.     And  we 
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submit,  therefore,  that  she  alone  was  at  fault,  and 
the  judgment  should  be  affirmed. 

Respectfully  submitted, 

Hughes,  McMicken,  Dovell  &  Ramsey, 
Otto  B.  Rupp, 

Proctors  for  Appellee. 
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J.  H.  WIXOM,  Esq.,  CHARLES  E.  MILLER,  Esq., 
Wallace,  Idaho, 

Attorneys  for  Plaintiff  in  Error. 
REESE  H.  VOORHEES,  Esq.,  Spokane,  Washing- 
ton, 
EZRA  R.  WHITE  A,  Esq.,  Coeur  d'Alene,  Idaho, 
Attorneys  for  Defendant  in  Error. 


In  the  District  Court  of  the  First  Judicial  District 
of  the  State  of  Idaho,  in  and  for  Shoshone 
County. 

RUDOLPH  SCHULTZ, 

Plaintiff, 

vs. 

STACK-GIBBS  LUMBER  COMPANY, 

Defendant. 
Complaint. 

Comes  now  Rudolph  Schultz,  the  plaintiff  above 
named,  and  for  complaint  against  the  Stack-Gibbs 
Lumber  Company,  the  defendant  above  named,  he 
complains  and  alleges  as  follows: 

1. 

That  at  all  the  times  hereinafter  mentioned  the 
plaintiff  was  and  still  is  a  resident  of  the  County  of 
Shoshone,  in  the  State  of  Idaho. 

2. 

That  at  all  the  times  hereinafter  mentioned  the 
defendant  was  and  still  is  a  corporation  organized 
and  created  under  and  by  virtue  of  the  laws  of  the 
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State  of  Michigan,  with  authority  to  do  business  in 
the  State  of  Idaho,  and  having  an  office  for  the 
transaction  of  business  in  said  State  of  Idaho,  at 
Coeur  d'Alene,  in  the  County  of  Kootenai. 

3. 
That  on  or  about  October  15,  A.  D.  1912,  the  de- 
fendant was  the  owner  of  the  southwest  quarter 
(SW.  1/4)  and  west  half  (W.  1/2)  of  southeast  quarter 
(SE.  1/4)  of  Section  Twenty-four  (24),  the  northeast 
quarter  (NE.  i/4)  and  north  half  (N.  %)  of  southeast 
(SE.  14)  of  Section  Twenty-five  (25)  and  the  north- 
east quarter  (NE.  14)  of  Section  Twenty-six  (26), 
all  in  Twp.  48  North,  Range  One,  East  Boise  Merid- 
ian, in  the  County  of  [1*]  Shoshone,  State  of 
Idaho,  which  said  lands  had  growing  thereon  large 
quantities  of  timber  consisting  of  merchantable  white 
pine  and  yellow  pine  and  large  quantity  of  mixed 
timber  of  other  varieties ;  that  at  said  last-mentioned 
date,  and  ever  since  that  time,  the  defendant  was  and 
has  been  engaged  in  operating  a  sawmill  for  the  pur- 
pose of  manufacturing  logs  into  lumber  and  wood 
products  and  its  purchase  and  ownership  of  the  lands 
and  timber  above  described  were  for  the  purpose  of 
converting  the  said  timber,  growing  upon  the  said 
lands,  into  lumber  and  wood  products,  letting  the  cut- 
ting, removal  and  transportation  of  said  timber  to 
other  persons  engaged  in  and  familiar  with  the  log- 
ging business;  that  the  plaintiff  was,  on  that  date 
and  for  a  long  time  previous  thereto,  had  been  en- 
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gaged  in  logging  timber  and  was  experienced  and 
skilled  in  such  business  and  all  of  the  steps  necessary 
in  cutting,  felling,  skidding  and  transporting  timber 
and  logs;  and  that  on  or  about  the  said  October  15, 
A.  D.  1912,  the  plaintiff  and  defendant  entered  into 
a  contract,  the  consideration  of  which  was  the  mutual 
premises  of  the  parties  to  the  same,  whereby  the  de- 
fendant contracted  with  the  plaintiff  for  the  cutting 
and  removal  of  all  of  the  merchantable  white  pine 
and  yellow  pine  timber,  standing,  growing  and  being 
upon  the  said  above-described  lands,  the  plaintiff  to 
enter  upon  the  said  above-described  lands,  for  the 
purpose  of  securing  and  transporting  said  timber 
and  the  defendant  agreeing  to  pay  to  plaintiff  certain 
sums,  at  various  stages  of  the  work,  for  the  logging 
of  said  lands,  a  copy  of  which  contract  is  hereto  an- 
nexed, marked  exhibit  "A"  and  made  a  part  hereof 
and  to  which  reference  is  now  made  for  greater  cer- 
tainty. 

4. 
That  upon  the  execution  and  mutual  delivery  of 
the  said  contract  the  same  being  made  in  duplicate, 
the  plaintiff  entered  upon  the  performance  of  his 
part  of  the  same  and  employed  a  large  number  of 
men,  secured  by  purchase  and  lease,  the  right  of  way 
for  the  necessary  roads  and  skidway  at  a  cash  outlay 
of  more  than  eleven  hundred  dollars,  [2]  pur- 
chased and  furnished  teams  and  invested  a  large 
amount  of  money,  to  wit,  more  than  seven  hundred 
dollars  in  camp  equipage,  tools  and  supplies  and  ex- 
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pended  the  sum  of  two  hundred  fifty-five  dollars  for 
labor,  and  by  December  15,  1912,  he,  the  plaintiff, 
felled,  cut  and  placed  upon  skids  and  skidways  two 
hundred  fifty  thousand  feet  of  white  pine  and  yellow 
pine  and  in  addition  thereto  felled  one  hundred  thou- 
sand feet  of  similar  timber  preparatory  to  placing 
the  same  upon  skids  and  in  every  respect  complied 
with  the  conditions  of  the  said  contract  upon  his  part. 

5. 
That  under  the  terms  of  the  said  contract  it  was 
provided  that  on  the  15th  day  of  each  month  for  all 
white  pine  and  yellow  pine  logs  which  the  plaintiff 
shall  have  placed  or  caused  to  be  placed  on  skids  for 
transportation  that  the  defendant  was  to  pay  him,  the 
plaintiff,  the  sum  of  three  and  25/100  dollars  for  each 
one  thousand  feet  of  logs,  board  measure,  placed 
upon  said  skids  and  that  the  plaintiff  in  accordance 
with  said  contract,  had  felled,  cut  and  placed  upon 
said  skids  two  hundred  fifty  thousand  feet  of  white 
pine  and  yellow  pine  as  aforesaid,  and  that,  then  and 
there,  it  became  and  was  the  duty  of  the  defendant 
to  pay  the  plaintiff  the  sum  of  three  and  25/100  dol- 
lars per  thousand  feet,  the  said  logs  having  been 
scaled  as  required  by  said  contract,  the  same  amount- 
ing in  aggregate  to  the  sum  of  eight  hundred  twelve 
and  50/100  dollars. 

6. 
That  at  the  time  of  the  making  of  the  said  contract 
with  the  defendant,  Exhibit  "A,"  the  plaintiff  had  to 
his  credit  in  the  bank  the  sum  of  about  seven  hun- 
dred dollars,  his  total  cash  capital,  of  which  fact  he 
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informed  the  defendant;  that  he  further,  then  and 
there,  informed  the  defendant  that  he  owned  a  home- 
stead at  or  near  Kingston,  in  said  County  of  Sho- 
shone, which  he  could  and  would  incumber  for  as 
[3]  large  amount  as  he  could  by  his  best  endeavors 
obtain  and  that  these  two  items  constituted  his  en- 
tire and  obtainable  assets,  all  of  which  he  informed 
the  defendant  and  the  defendant  then  and  there  well 
knew  the  same  and  was  fully  advised  of  the  plain- 
tiff's financial  condition;  that  among  other  things  the 
said  contract  provided  and  required  that  the  plain- 
tiff should  furnish  all  right  of  way  over  which  to 
haul  the  logs  to  be  cut  from  the  said  lands  at  his  own 
expense;  that  on  or  about  the  said  November  15, 
A.  D.  1912,  the  plaintiff  had  expended  for  right  of 
way  for  said  road  the  sum  of  two  hundred  dollars 
and  more  than  eleven  hundred  dollars  for  building 
and  constructing  such  road  and  to  fit  the  same  for 
the  purpose  of  hauling  the  logs  to  water  and  in  addi- 
tion he  had  expended  for  supplies  and  rent  of  build- 
ing more  than  seven  hundred  dollars;  that  he  had 
mortgaged  his  said  homestead  for  as  large  amount 
as  he  was  able  to  obtain  and  that  the  expenditures 
made  in  and  about  the  said  business  by  plaintiff  and 
required  to  be  made  under  the  terms  of  said  contract 
had  exhausted  all  of  his  resources ;  that  on  said  last- 
mentioned  date,  the  same  being  due  him  under  said 
contract,  the  plaintiff  requested  the  defendant  to  pay 
him  the  sum  of  eight  hundred  twelve  and  50/100  dol- 
lars for  the  logs  aU  ready  placed  upon  the  skids  as 
hereinbefore  recited,  which  said  sum  or  any  other 
sum  the  defendant  refused  and  neglected  to  pay ;  that 
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plaintiff  made,  at  different  times,  four  trips  to  Coeur 
d'Alene,  where  the  branch  office  of  defendant  was 
situated,  and  requested  and  demanded  payment  of 
the  said  amount  so  due  to  him  as  aforesaid  but  the 
said  defendant  then  and  there  neglected  and  refused 
to  pay  the  same,  and  has  never,  to  this  time,  paid  the 
said  amount  or  any  portion  thereof  to  plaintiff  for 
his  said  services  in  carrying  out  his  part  of  said  con- 
tract; and  that  the  plaintiff  then  and  there,  to  wit, 
at  the  time  of  the  first  refusal  and  at  the  subsequent 
refusals  to  pay,  had  expended  all  of  the  cash  money 
which  he,  the  plaintiff,  had;  that  he  had  mortgaged 
his  homestead  [4]  to  enable  him  to  carry  out  his 
part  of  said  contract ;  that  he  had  exhausted  all  of  his 
resources  and  that  he  was  utterly  unable  to  obtain 
further  money  or  credit  from  any  source  whatever, 
and  that  unless  the  defendant  paid  him  the  amount 
so  due  to  him  as  aforesaid,  he  would  be  unable  to 
carry  out  his  part  of  said  contract,  all  of  which  facts 
were  fully  understood  by  the  defendant  and  the  de- 
fendant was  fully  cognizant  of  the  same. 

7. 
That  because  of  the  refusal  of  the  defendant  to  pay 
him,  the  plaintiff,  the  amount  of  money  so  due  to 
him,  as  aforesaid,  the  payment  of  which  would  have 
enabled  the  plaintiff  readily  to  proceed  with  his  con- 
tract and  to  carry  out  his  part  of  the  same,  but  the 
defendant  having  refused  to  pay  the  same,  the  plain- 
tiff was  unable  to  complete  his  paii;  of  the  said  con- 
tract and  to  go  on  mth  the  same  and  because  of  the 
acts  of  the  defendant,  aforesaid,  he,  the  plaintiff,  was 
obliged  to  suspend  all  efforts  to  carry  out  his  part  of 
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the  said  contract  and  to  abandon  the  same. 

8. 
That  there  was  growing  upon  the  said  lands  here- 
inbefore described,  the  cutting,  felling  and  trans- 
porting of  which  was  covered  by  the  said  contract 
three  million  five  hundred  thousand  (3,500,000)  feet 
of  yellow  pine  and  one  million  five  hundred  thousand 
(1,500,000)  feet  of  white  pine,  all  of  which  would 
have  been  cut,  felled  and  transported  by  plaintiff  in 
accordance  with  his  part  of  said  contract  if  the  de- 
fendant had  not  repudiated  its  obligations  to  pay  the 
plaintiff  for  his  work  and  labor  the  amount,  on  the 
times  and  in  the  manner  provided  by  said  contract, 
had  the  plaintiff  not  been  prevented  from  carrying 
out  his  said  contract  by  the  acts  of  the  defendant  as 
hereinbefore  mentioned ;  and  that  if  the  plaintiff  had 
by  the  acts  of  the  defendant  required  on  its  part  un- 
der said  contract  been  permitted  to  carry  out  and 
complete  his  part  of  the  same  he  would  have  had  a 
profit  thereon  of  the  sum  of  one  dollar  ($1.00)  per 
thousand  feet,  board  measure,  of  the     [5]     aggre- 
gate of  said  timber,  to  wit,  five  million  (5,000,000) 
feet ;  and  by  reason  of  the  default  of  the  defendant 
and  its  repudiation  of  its  said  contract  the  plaintiff 
had  been  damaged  in  the  sum  of  five  thousand  dol- 
lars, which  he  would  have  realized  as  profits  upon  his 
said  contract ;  the  sum  of  seven  hundred  dollars,  ex- 
pended by  him  for  supplies  and  rent  of  building ;  two 
hundred  dollars  expended  by  him  for  right  of  way, 
eleven  hundred  dollars  expended  by  him  in  making 
the  said  roadway  and  two  hundred  fifty-five  dollars 
expended  by  him  for  labor,  all  of  which  were  lost  to 
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him  by  reason  of  the  said  acts  of  the  defendant. 

WHEREFORE,  the  plaintiff  prays  judgment 
against  the  Stack-Gibbs  Lumber  Company,  the  de- 
fendant, above  mentioned,  for  the  sum  of  seven  thou- 
sand two  hundred  fifty-five  dollars,  for  all  costs  and 
disbursements  in  this  behalf  by  him  incurred  and  ex- 
pended, and  for  such  other  and  further  relief  as  to 
the  Court  shall  seem  meet  and  proper. 

And  the  plaintiff  above  named  further  complain- 
ing of  the  said  defendant  for  a  second  cause  of  ac- 
tion against  the  said  defendant  complains  and  alleges 
as  follows; 

1. 

He  adopts  paragraphs  one  (1),  two  (2),  and  three 
(3)  of  his  First  Cause  of  Action  herein  set  forth,  and 
refers  to  the  same  for  full  certainty  and  makes  the 
same  a  part  hereof. 

2. 

That  on  the  said  October  15,  A.  D.  1912,  in  consid- 
eration of  the  plaintiff  having  entered  into  the  con- 
tract described  in  his  First  Cause  of  Action  herein 
and  designated  as  Exhibit "  A, "  the  defendant  entered 
into  a  contract  in  writing  whereby  it,  the  defendant, 
agree  to  sell  to  the  plaintiff,  and  the  plaintiff  agreed 
to  purchase  from  the  defendant  all  timber  growing 
upon  the  said  lands  described  in  paragraph  three  (3) 
of  his  First  Cause  of  Action,  other  than  the  mer- 
chantable [6]  white  pine  and  yellow  pine  grow- 
ing, situate  and  being  thereon,  to  wit,  all  mixed  white 
fir,  red  fir,  tamarack,  spruce,  black  pine  and  cedar 
timber,  at  and  for  the  price  and  sum  of  50^  per  1,000 
feet,  the  plaintiff  to  have  4  years  to  cut  and  remove 
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all  of  said  mixed  timber,  a  copy  of  which  contract  is 
hereto  annexed,  marked  Exhibit  ''B"  and  made  a 
part  hereof. 

3. 
That  the  said  contract,  Exhibit  ' '  B, "  was  depend- 
ent upon  and  in  its  carrying  out  was  to  follow  the 
completion  of  the  contract  described  in  his  First 
Cause  of  Action  herein,  Exhibit  "A,"  and  that  by 
reason  of  the  repudiation  and  default  of  the  defend- 
ant described  in  paragraphs  four  (4),  five  (5),  six 
(6)  and  seven  (7),  stated  in  his  First  Cause  of  Ac- 
tion herein,  to  which  reference  is  now  had  and  the 
same  are  made  a  part  hereof,  the  plaintiff  was  pre- 
vented from  carrying  out  and  performing  his  part  of 
the  contract  described  in  Exhibit  "A,"  attached  to 
his  complaint,  and  he  was  obliged  because  of  said  acts 
of  the  defendant  to  abandon  the  same ;  that  there  was 
growing,  standing  and  situate  upon  the  said  de- 
scribed lands  the  quantity  of  three  million  five  hun- 
dred thousand  (3,500,000)  feet  of  mixed  timber  re- 
ferred to  and  made  the  subject  of  the  contract  Ex- 
hibit "B,"  that  if  the  defendant  had  kept  its  several 
obligations  entered  into  with  the  plaintiff  and  had 
not  repudiated  and  been  in  default  in  the  carrying 
out  of  its  said  cotract,  the  plaintiff  in  the  perform- 
ance of  his  part  of  the  said  contract  Exhibit  "B," 
would  have  readily  had  and  made  a  profit  of  75^  per 
one  thousand  feet,  board  measure,  of  said  mixed  tim- 
ber, to  wit,  an  aggregate  profit  of  two  thousand  six 
hundred  twenty-five  dollars,  and  by  reason  of  the 
acts,  repudiations,  and  default  of  the  defendant  the 
plaintiff  has  been  damaged  in  said  sum. 
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WHEREFORE  the  plaintiff  prays  judgment 
upon  his  said  Second  Cause  of  Action  for  the  sum  of 
two  thousand  six  hundred  twenty-five  dollars  and  an 
aggregate  judgment  for  the  sum  of  nine  thousand 
eight  hundred  [7]  eighty  dollars,  his  costs  in  this 
behalf  incurred  and  expended,  and  for  such  other 
and  further  relief  as  to  the  Court  shall  seem  meet 
and  proper. 

J.  H.  WIXOM, 
Attorney   for  Plaintiff.     Residence   and  Postoffice 
Address,  Wallace,  Idaho. 
CHAS.  E.  MILLER, 
Of  Counsel. 

State  of  Idaho, 

County  of  Shoshone, — ss. 

Rudolph  Schultz,  being  first  duly  sworn,  on  his 
said  oath,  deposes  and  says :  That  he  is  the  plaintiff 
in  the  within  entitled  action  and  that  he  has  read  the 
foregoing  complaint;  that  he  knows  the  contents 
thereof,  and  that  he  believes  the  same  to  be  true. 

RUDOLPH  SCHULTZ. 

Subscribed  and  sworn  to  before  me  this  7th  day  of 
March,  A.  D.  1914. 

HENRY  C.  BUCHANAN, 
Justice  of  the  Peace  in  and  for  Said  County.     [8] 


Exhibit  **A''  [to  Complaint.] 

THIS  AGREEMENT,  Made  and  entered  into  this 

15th  day  of  October,  A.  D.  1912,  by  and  between 

Rudolph  Schultz  of  Kingston,  Idaho,  the  party  of  the 

first  part,  and  the  Stack-Gibbs  Lumber  Company,  a 
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corporation  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Michigan,  authorized 
to  do  business  in  the  State  of  Idaho,  the  party  of  the 
second  part. 

WITNESSETH,  The  party  of  the  first  part 
agrees  to  cut  into  saw  logs,  skid,  haul,  float  and  drive 
all  of  the  merchantable  white  pine  and  yellow  pine 
timber  now  situate  and  lying  on  the  southwest  quar- 
ter (SW.  14)  and  west  half  (W.  I/2)  of  southeast 
quarter  (SE.  1/4)  of  Section  Twenty-four  (24),  the 
northeast  quarter  (NE.  i/4)  ^^^  north  half  (N.  I/2) 
of  southeast  quarter  (SE.  i/4)  of  Section  Twenty- 
five  (25)  and  the  northeast  quarter  (NE.  l^:)  of  Sec- 
tion Twenty-six  (26)  Township  Forty-eight  (48) 
North,  Range  One,  East  Boise  Meridian,  Shoshone 
County,  Idaho,  at  six  and  50/100  dollars  ($6.50)  per 
M.  feet,  board  measure,  delivered  in  the  main  North 
Fork  of  Coeur  d'Alene  River  as  hereinafter  pro- 
vided. 

That  all  of  said  white  pine  logs  be  cut  down  to  a 
diameter  of  not  less  than  eight  (8)  inches  at  the  small 
and  excepting  the  18  and  20  foot  logs  which  shall  be 
fifteen  (15)  inches  and  up  in  diameter  at  the  small 
end  and  cut  from  coarse,  common  timber;  that  all 
said  yellow  pine  logs  be  cut  down  to  a  diameter  of 
not  less  than  ten  (10)  inches  at  the  small  end,  ex- 
cepting the  18  and  20  foot  logs  which  shall  be  fifteen 
(15)  inches  and  up  at  the  small  end  and  cut  from 
coarse,  common  timber. 

That  the  lengths  of  said  white  pine  logs  shall  be  as 
follows:  15%  12  foot,  15%  14  foot,  60%  16  foot,  5% 
18  foot,  5%  20  foot  and  that  the  yellow  pine  logs  shall 
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be  cut  10  %  12  foot,  10%  14'  foot,  70%  16  foot,  b%  18 
foot  and  5%  20  foot.  It  is  mutually  agreed  between 
the  parties  hereto  that  party  of  the  second  part  may 
change  the  percentage  of  each  length  to  the  whole  by 
serving  written  notice  upon  party  of  the  first  part. 
[9] 

That  the  said  logs  be  scaled  with  a  Scribner  Deci- 
mal A.  Eule  by  a  scaler  to  be  mutually  agreed  upon 
by  the  parties  hereto,  each  to  pay  one-half  of  said 
scalers'  wages,  the  party  of  the  first  part  to  board 
said  scaler  at  his  expense. 

That  all  of  said  white  pine  and  yellow  pine  logs 
be  marked  on  the  side  with  the  side  mark  of  the 
Stack-Gibbs  Lumber  Company  ^  and  that  all  said 
white  pine  and  yellow  pine  logs  be  marked  on  both 
ends  with  the  stamp  mark  of  the  Stack-Gibbs  Lum- 
per Company  /^  32.     That  the  end  mark  be  placed 


on  each  end  of  each  log  a  sufficient  number  of  times  to 
insure  its  identification  as  the  property  of  the  party 
of  the  second  part. 

That  the  party  of  the  first  part  agrees  to  furnish 
all  right  of  way  over  w^hich  to  haul  the  above-men- 
tioned logs. 

That  the  party  of  the  first  part  shall  cut  into  saw 
logs,  skid,  haul,  float  and  drive  to  the  main  North 
Fork  of  the  Coeur  d'Alene  River  not  less  than  one 
million  feet  white  pine  timber  on  or  before  the  spring 
drive  of  1913  passes  Pine  Creek,  and  the  balance  of 
said  white  pine  and  yellow  pine  timber  to  be  cut  into 
logs,  skidded,  hauled,  floated  and  driven  to  the  main 
North  Fork  of  Coeur  d'Alene  River  on  or  before  the 
spring  drive  of  1914  moves  or  not  later  than  June 
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1st,  1914,  except  that  should  this  contract  be  extended 
as  hereinafter  provided. 

That  the  party  of  the  first  part  shall  furnish  receipts 
for  all  labor  performed  on  the  above  logs  or  satisfac- 
tory evidence  that  said  labor  has  been  fully  paid,  also 
receipts  for  payment  of  all  supplies  used  in  the  log- 
ging of  the  above-mentioned  timber,  or  satisfactory 
evidence  that  said  supplies  have  been  fully  paid ;  that 
the  said  party  of  the  first  part  shall  fully  perform 
their  part  of  this  contract  and  cut  into  saw  logs, 
skid,  haul,  float  and  drive  all  said  white  and  yellow 
pine  timber  and  deliver  same  into  the  main  North 
Fork  of  the  Coeur  d'Alene  Elver  on  or  before  June 
1st,  1914,  except  should  the  work  of  getting  the  white 
and  yellow  pine  logs  out  by  party  of  the  [10]  first 
part  be  delayed  from  causes  unavoidable  that  the 
time  be  extended  by  mutual  consent  of  the  parties 
hereto. 

In  consideration  of  the  stipulations  herein  to  be 
fully  performed  by  the  party  of  the  first  part,  the 
party  of  the  second  part  agrees  to  pay  to  said  party 
of  the  first  part  on  the  15th  day  of  each  month  Three 
and  25/100  Dollars  per  M.  foot,  board  measure,  for 
all  said  white  pine  and  yellow  logs  which  shall  have 
been  placed  on  skids  by  the  party  of  the  first  part 
during  the  preceding  calendar  month,  providing, 
however,  that  the  party  of  the  first  part  shall  have 
roads  made  from  skidways  to  be  banking  ground 
of  Pine  Creek  so  that  the  said  logs  can  be  hauled  to 
the  banking  on  Pine  Creek  without  additional  ex- 
pense, excepting  for  hauling  and  Two  and  25/100 
Dollars  per  M.  Feet,  board  measure,  on  the  15th 
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day  of  each  month  for  all  said  white  pine  and  yellow 
pine  logs  which  shall  have  been  hauled  and  floated 
in  Pine  Creek  by  the  party  of  the  first  part  during 
the  preceding  calendar  month  and  the  balance  of 
$1.00  per  M.  feet,  board  measure,  on  the  15th  day 
of  each  month,  for  all  said  white  pine  and  yellow 
pine  logs  delivered  in  the  Main  Pork  (North)  of 
Coeur  d'Alene  River  during  the  preceding  calendar 
month. 

IN  WITNESS  WHEREOF  the  parties  hereto 
have  hereunto  caused  their  names  to  be  signed  this 
15th  day  of  October,  A.  D.  1912. 

(Signed)     RUDOLPH  SCHULTZ, 
STACK-GIBBS  LUMBER  COMPANY. 
By  WM.  DOLLAR, 
Treasurer.     [11] 

State  of  Idaho, 

County  of  Kootenai, — ss: 

On  this  23d  day  of  October,  A.  D.  1912,  before  me, 
H.  F.  Cleland,  a  notary  public,  within  and  for  said 
county,  personally  appeared  Rudolph  Schultz, 
known  to  me  to  be  the  individual  who  executed  the 
within  instrument  and  acknowledged  to  me  that  he 
executed  the  same. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  notarial  seal  the  day  and 
year  in  this  certificate  first  above  written. 

[Seal]  H.  F.  CLELAND, 

Notary  Public. 
State  of  Idaho, 
County  of  Kootenai, — ss. 

On  this  15th  day  of  October,  A.  D.  1912,  before 
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me,  H.  F.  Cleland,  a  notary  public  within  and  for 
said  county,  personally  appeared  Wm.  Dollar, 
known  to  me  to  be  the  treasurer  of  the  corporation 
that  executed  the  within  instrument  and  acknowl- 
edged to  me  that  said  corporation  executed  the  same. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  notarial  seal  the  day  and 
year  in  this  certificate  first  above  written. 

[Seal]  H.  F.  CLELAND, 

Notary  Public.     [12], 


Exhibit  "B''  [to  Complaint]. 

This  agreement  made  and  entered  into  this  15th 
day  of  October,  A.  D.  1912,  by  and  between  Stack- 
Gibbs  Lumber  Company,  a  corporation,  organized 
and  existiing  under  and  by  virtue  of  the  laws  of  the 
State  of  Michigan,  duly  authorized  to  transact  busi- 
ness in  the  State  of  Idaho,  the  party  of  the  first 
part,  and  Rudolph  Schultz  of  Kingston,  Idaho,  the 
party  of  the  second  part. 

WITNESSETH:  In  consideration  of  the  signing 
of  a  contract  of  even  date  herewith  by  the  party  of 
the  second  part,  said  contract  being  for  the  cutting  in- 
to saw  logs  of  the  merchantable  white  pine  and  yellow 
pine  timber  on  the  lands  described  herein,  and  the 
skidding,  hauling,  floating  and  driving  of  same  to  the 
main  North  Fork  of  the  Coeur  d'Alene  River,  and 
fifty  cents  per  M.  feet  board  measure,  on  the  mixed 
timber  covered  by  this  agreement  and  other  valuable 
considerations ; 

The  party  of  the  first  part  agrees  to  sell  and  the 
party  of  the  second  part  agrees  to  purchase  all  of  the 
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mixed  white  fir,  red  fir,  tamarack,  spruce,  black  pine, 
and  cedar  timber  on  the  following  descriptions: 
Southwest  quarter  (SW.  14)  and  West  half  (W.  y^) 
of  Southeast  quarter  (SE.  14)  of  Section  Twenty- 
four  (24),  Northeast  quarter  (NE.  14)  and  North 
half  (N.  ]/,)  of  Southeast  quarter  (SE.  14)  of  Sec- 
tion Twenty-five  (25)  and  Northeast  quarter 
(NE.  14)  of  Section  Twenty-six  (26)  Township 
Forty-eight  (48)  North  Range  One  (1)  East  Boise 
Meridian,  Shoshone  County,  State  of  Idaho. 

Party  of  the  second  part  agrees  to  cut  and  remove 
all  of  said  mixed  timber  on  or  before  four  years  from 
the  date  hereof  and  to  pile  the  brush  resulting  from 
said  cutting  as  the  work  progresses  and  to  burn  said 
brush  each  year,  the  piling  and  burning  said  brush 
to  conform  to  the  State  Fire  Law  as  enforced  by  the 
Fire  Warden  appointed  by  the  State. 

Party  of  the  second  part  also  agrees  to  pay  said 
Fifty-cents  per  [13]  M.  feet,  board  measure,  on 
the  10th  day  of  each  month  for  all  said  mixed  timber 
cut,  banked  and  scaled  the  preceding  calendar 
month,  title  to  sa£d  mixed  timber  to  remain  in  party 
of  the  first  part  until  fully  paid  for  by  party  of 
second  part. 

First  party  agrees  to  fully  warrant  title  and  quiet 
possession  to  second  party  against  any  and  all  per- 
sons lawfully  claiming  or  to  claim  the  whole  or  any 
part  thereof  upon  the  completion  of  said  contract 
bearing  even  date  herewith  and  the  payment  of  fifty- 
cents  per  M.  feet,  board  measure  and  the  piling  and 
burning  of  brush  as  herein  provided. 

IN   WITNESS    WHEREOF    the   parties   have 
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hereunto  set  their  hands  and  seals  this  15th  day  of 
October,  A.  D.  1912. 

STAGK-GIBBS  LUMBER  COMPANY. 

By  WM.  DOLLAR, 

Treas. 
RUDOLPH  SCHULTZ.     [14] 
State  of  Idaho, 
County  of  Kootenai, — ss. 

On  this  15th  day  of  October,  A.  D.  1912,  before  me, 
H.  F.  Cleland,  a  notary  public  within  and  for  said 
county,  personally  appeared  Wm.  Dollar,  to  me 
known  to  be  the  treasurer  of  the  corporation  that  ex- 
ecuted the  within  instrument  and  acknowledged  to 
me  that  said  corporation  executed  the  same. 

IN  WITNESS  WHEREOF  I  have  hereunto  set 
my  hand  and  affixed  my  notarial  seal  the  day  and 
year  in  this  certificate  first  above  written. 

[Seal.]  H.  F.  CLELAND, 

Notary  Public. 
State  of  Idaho, 
Coimty  of  Kootenai, — ss. 

On  this  23d  day  of  October,  A.  D.  1912,  before  me 
H.  F.  Cleland,  a  notary  public  within  and  for  said 
county  personally  appeared  Rudolph  Schultz,  known 
to  me  to  be  the  individual  who  executed  the  within 
instrmnent  and  acknowledged  to  me  that  he  executed 
the  same. 

IN  WITNESS  WHEREOF  I  have  hereunto  set 
my  hand  and  affixed  my  notarial  seal  the  day  and 
year  in  this  certificate  first  above  written 

[Seal.]  H.  F.  CLELAND, 

Notary  Public.     [15] 
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[Endorsed]  :  No.  3493.  In  the  District  Court  of 
the  First  Judicial  District  of  the  State  of  Idaho,  in 
and  for  Shoshone  County.  Rudolph  Schultz,  Plain- 
tiff, vs.  Stack-Gibbs  Lumber  Company,  Defendant. 
Complaint.  Filed  this  9th  day  of  March,  1914,  John 
P.  Sheehy,  Clerk.  By  C.  J.  Callahan,  Deputy. 
J.  H.  Wixom,  Attorney  for  Plaintiff,  Wallace,  Idaho. 
Charles  E.  Miller,  of  Counsel.     [16] 


In  the  District  Court  of  the  First  Judicial  District  of 
the  State  of  Idaho,  in  and  for  Shoshone  County. 

RUDOLPH  SCHULTZ, 

Plaintiff, 
vs. 

STACK-GIBBS  LUMBER  COMPANY, 

Defendant. 

The  State  of  Idaho  Sends  Greeting:  To  Stack- 
Gibbs  Lumber  Company,  the  Above-named  De- 
fendant. 

You  are  hereby  notified  that  a  complaint  has  been 
filed  against  you  in  the  District  Court  of  the  First 
Judicial  District  of  the  State  of  Idaho,  in  and  for 
the  County  of  Shoshone,  by  the  above-named  plain- 
tiff. 

And  you  are  hereby  directed  to  appear  and 
answer  the  said  complaint  within  twenty  days  of 
the  service  of  this  Summons  if  served  within  said 
Judicial  District,  and  within  forty  days  if  served 
elsewhere;  and  you  are  further  notified  that  unless 
you  appear  and  answer  said  complaint  within  the 
time  herein   specified,  the   plaintiff  will  take  judg- 
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ment  against  you  as  prayed,  in  said  complaint. 

Witness  my  hand   and  the  seal   of  said   District 
Court  this  9th  day  of  March,  A.  D.  1914. 

JOHN  P.   SHEEHY, 

Clerk. 
By  C.  J.  Callahan, 

Deputy  Clerk. 
[Seal  of  the  District  Court.] 

C.  E.  MILLER  and  J.  H.  WIXOM, 
Attorneys  for  Plaintiff. 
Residence  and  Postoffice,  Wallace,  Idaho.     [17] 


In  the  District  Court  of  the  First  Judicial  District  of 
the  State  of  Idaho,  in  and  for  Shoshone  County. 

No.  3493. 

RUDOLPH  SCHULTZ, 

Plaintiff, 

vs. 

STACK-GIBBS  LUMBER  COMPANY, 

Defendant. 

Proof  of  Service  of  Summons. 

State  of  Idaho, 
County  of  Kootenai, — ss. 

A.  P.  Bailey,  being  duly  sworn,  deposes  and  says : 
That  he  is  now  and  at  all  times  hereinafter  stated 
was  a  person  more  than  21  years  of  age  and  is  not  a 
party  nor  has  he  any  interest  in  the  case  above-en- 
titled ;  that  on  the  12th  day  of  March,  1914,  in  said 
County  and  State  he  served  the  sununons  in  the 
case  above  entitled,  which  is  hereunto  attached,  on 
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the  above-named  defendant,  Stack-Gibbs  Lumber 
Company,  by  delivering  to  Bert  Nelson,  designated 
agent  of  defendant  corporation  on  whom  process 
may  be  served,  a  true  copy  of  said  summons  and  a 
true  copy  of  the  complaint  filed  in  said  action  at- 
tached to  said  copy  of  summons. 

A.  P.   BAILEY. 
Subscribed  and  sworn  to  before  me  this  13th  day 
of  March,  1914. 

D.  E.  DANBY, 
Clerk  of  Dist.  Court. 
[Seal  of  District  Court.]      [18] 

[Endorsed]  :  No.  3493.  In  the  District  Court  of 
the  First  Judicial  District  of  the  State  of  Idaho,  in 
and  for  the  County  of  Shoshone.  Rudolph  Schultz, 
Plaintiff,  vs.  Stack-Gibbs  Lumber  Company,  De- 
fendant. Summons.  Filed  on  return  Mar.  19, 1914, 
rTohn  P.  Sheehy,  Clerk  of  District  Court.  By  C.  J. 
Callahan,  Deputy  Clerk.  J.  H.  Wixom,  C.  E.  Miller, 
Residence  and  postoffice  address,  Wallace,  Idaho, 
Attorneys  for  Plaintiff.     [19] 


In  the  District  Court  of  the  First  Judicial  District  of 
the  State  of  Idaho,  in  and  for  the  County  of 
Shoshone. 

RUDOLPH  SCHULTZ, 

Plaintiff, 

vs. 

STACK-GIBBS  LUMBER  CO.,  a  Corporation, 

Defendant. 
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Petition  for  Removal. 

To  the  Honorable  District  Court  of  the  First  Judi- 
cial District  of  the  State  of  Idaho,  in  and  for  the 
County  of  Shoshone. 

Comes  now  your  petitioner,  the  Stack-Gibbs  Lum- 
ber Company,  defendant  in  the  above-entitled  action, 
and  respectfully  represents  to  this  Honorable  Court: 

I. 

That  on  the  9th  day  of  March,  1914,  the  above- 
named  plaintiff  filed  his  complaint  in  the  above-en- 
titled cause  in  the  said  District  Court  of  the  First 
Judicial  District  of  the  State  of  Idaho,  in  and  for  the 
County  of  Shoshone,  praying  for  a  judgment  against 
the  defendant  upon  two  causes  of  action : 

1st.  For  damages  alleged  to  have  been  caused  the 
plaintiff  by  a  breach  of  contract  alleged  to  have  been 
made  by  the  defendant,  in  the  sum  of  $5,000.00  as  the 
profits  which  the  plaintiff  would  have  made  upon 
such  contract,  the  further  sum  of  $700.00  alleged  to 
have  been  expended  for  supplies,  roads  and  build- 
ings, and  $200.00  alleged  to  have  been  expended  for 
right  of  way,  $1100.00  alleged  to  have  been  expended 
for  making  road,  and  $255.00  alleged  to  have  been  ex- 
pended by  plaintiff  for  labor,  all  of  which  said 
damage  was  alleged  to  have  accrued  to  plaintiff  by 
reason  of  the  alleged  breach  of  contract  by  the  de- 
fendant, making  in  all  $7255.00  claimed  by  the  plain- 
tiff on  [20]  the  first  cause  of  action  for  breach  of 
contract. 

2d.  $2,500.00  upon  his  second  cause  of  action  for 
damages  alleged  to  have  accrued  to  the  plaintiff  by 
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reason  of  plaintiff  not  being  able  to  perform  a  eon- 
tract  entered  into  between  the  plaintiff  and  defend- 
ant for  the  purchase  of  certain  timber  by  the  plain- 
tiff from  the  defendant  because  of  the  defendant  not 
securing  the  proceeds  or  the  anticipation  profits 
from  the  first  contract  sued  upon  in  the  action. 

II. 

That  upon  the  13th  day  of  March,  1914,  the  sum- 
mons in  said  action  was  served  upon  your  petitioner 
at  Gibbs  in  Kootenai  County,  Idaho. 

III. 

Your  petitioner  further  alleges  that  the  time  has 
not  elapsed  wherein  petitioner  is  allowed  under  the 
laws  and  practice  of  the  State  of  Idaho  and  the  rules 
of  the  above-entitled  court  in  which  this  suit  is 
brought,  to  appear,  plead,  demur  to,  or  answer  said 
complaint. 

ly. 

Your  petitioner  further  avers  and  alleges  the  fact 
to  be  that  at  the  time  of  the  commencement  of  said 
suit,  and  ever  since  said  time,  and  at  the  present  time, 
the  plaintiff,  Eudolph  Schultz,  was  and  still  is  a 
resident  of  Shoshone  County,  in  the  State  of  Idaho, 
and  that  said  fact  is  alleged  and  set  forth  in  para- 
graph one  of  his  complaint  filed  herein. 

V. 

Your  petitioner  further  avers  and  alleges  the  fact 
to  be  that  your  petitioner,  the  defendant  in  said  suit, 
is  now  and  during  all  the  time  for  more  than  five 
years  last  passed,  has  been,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Michigan,  and  that  its  principal  place 
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of  office  is  in  said  State  of  Michigan,  and  that  defend- 
ant at  the  time  of  the  commencement  of  said  suit  was 
and  ever  since  has  been  and  still  is  a  citizen  of  the 
State  of  [21]  Michigan  and  a  resident  thereof, 
residing  and  having  its  principal  place  of  business  at 
said  State  of  Michigan,  but  duly  authorized  to  do 
business  in  the  state  of  Idaho,  and  said  fact  is 
alleged  and  set  forth  in  paragraph  two  of  plaintiff's 
complaint  herein. 

VI. 

Your  petitioner  further  avers  that  this  is  a  con- 
troversy between  citizens  of  different  states  and  that 
the  matters  in  controversy  in  said  suit  exceed,  ex- 
clusive of  interest  and  costs,  the  sum  and  value  of 
$3,000,00  and,  to  wit,  the  sum  of  more  than  $9,000.00. 

Your  petitioner  herewith  presents  a  good  and  suf- 
ficient bond  as  provided  by  the  statutes  in  such  cases 
that  it  will  enter  in  the  District  Court  of  the  United 
States  for  the  District  of  Idaho,  Northern  Division, 
within  thirty  days  from  the  date  of  filing  this  peti- 
tion, a  certified  copy  of  the  record  in  the  above  cause, 
for  paying  all  costs  that  may  be  awarded  by  said 
District  Court,  if  it  shall  hold  that  said  suit  was 
wrongfully  or  improperly  removed  thereto. 

Your  petitioner  therefore  prays  that  this  court 
proceed  no  further  herein  except  to  make  an  order  of 
removal  as  required  by  law,  and  to  accept  the  bond 
presented  herewith  and  to  direct  a  transcript  of  the 
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record  herein  to  be  made  for  said  District  Court  as 
provided  by  law. 

THE     STACK-GIBBS     LUMBER     COM- 
PANY, 

By  WM.  DOLLAR, 
Its  Secretary  and  Treasurer. 
[Corporate  Seal.] 

REESE  H.  VOORHEES, 

Residence    and  P.  O.    Address,   Spokane, 
Washington, 
EZRA  R.  WHITLA, 

Residence  and  P.  O.  Address,  Coeur  d'  Al- 
ene,  Idaho, 
Attorneys  for  Petitioner.     [22] 

State  of  Idaho, 

County  of  Kootenai, — ss. 

William  Dollar,  being  first  duly  sworn,  deposes 
and  says:  I  am  an  officer  of  the  Stack-Gibbs 
Lumber  Company,  a  corporation,  the  defendant  in 
the  above-entitled  action,  to  wit,  its  Secretary  and 
Treasurer,  and  make  this  verification  on  its  be- 
half, that  I  have  read  the  above  and  foregoing 
petition,  know  the  contents  thereof  and  believe  the 
the  facts  therein  stated  to  be  true. 

WILLIAM  DOLLAR. 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
April,  1914. 

[Notarial  Seal.]  EZRA  R.  WHITLA, 

Notary  Public. 

[Endorsed]  :  Due  and  legal  service  of  the  within 
and  foregoing  petition  for  removal  admitted,  and  the 
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receipt  and  retention  of  a  true  and  correct  copy 
thereof  acknowledged  at  Coeur  d'  Alene,  Idaho,  this 
6th  day  of  April,  1914. 

J.  H.  WIXOM, 
CHARLES  E.  MILLER, 
Attorneys  for  Plaintiff.     [23] 

[Endorsed]  :  No.  3493.  In  the  District  Court  of 
the  First  Judicial  District  of  the  State  of  Idaho,  in 
and  for  the  County  of  Shoshone.  Rudolph  Schultz, 
Plaintiff,  vs.  Stack-Gibhs  Lumber  Co.,  Defendant. 
Petition  for  Removal.  Filed  this  6th  day  of  Apr., 
1914,  at  4  o'clock  P.  M.  John  P.  Sheehy,  Clerk  of 
District  Court.  By  C.  J.  Callahan,  Deputy.  Ezra 
R.  Whitla,  Attorney  for  Defendant,  Residence  and 
P.  O.  Address,  Coeur  d 'Alene,  Idaho.     [24] 


In  the  District  Court  of  the  First  Judicial  District 
of  the  State  of  Idaho,  in  and  for  the  County  of 
Shoshone. 

RUDOLPH  SCHULTZ, 

Plaintiff, 

vs. 

STACK-GIBBS  LUMBER  COMPANY,  a  Corpo- 
ration, 

Defendant. 

Bond  on  Removal. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
that  we,  the  Stack-Gibbs  Lumber  Company,  a  cor- 
poration, as  principal,  and  the  National  Surety  Com- 
pany, a  corporation,  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  New  York, 
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and  duly  authorized  to  transact  the  business  of 
suretyship  in  the  State  of  Idaho,  as  surety,  are  held 
and  firmly  bound  unto  Rudolph  Schultz,  the  plaintiff 
in  the  above-entitled  cause,  his  heirs,  executors  and 
administrators,  in  the  sum  of  five  hundred  ($500.00) 
dollars,  lawful  money  of  the  United  States,  for  the 
payment  of  which,  well  and  truly  to  be  made,  we  and 
each  of  us,  bind  ourselves  and  our,  and  each  of  our, 
successors,  jointly  and  severally  by  these  presents. 

Dated  this  1st  day  of  April,  A.  D.  1914. 

The  conditions  of  this  obligation  are  such  that, 
whereas,  the  said  Stack-Gibbs  Lumber  Company  has 
applied  by  petition  to  the  District  Court  of  the  First 
Judicial  District  of  the  State  of  Idaho,  in  and  for 
the  County  of  Shoshone,  for  the  removal  of  that  cer- 
tain cause  therein  pending  wherein  Rudolph  Schultz 
is  plaintiff  and  said  Stack-Gibbs  Lumber  Company, 
the  defendant,  to  the  District  Court  of  the  United 
States  for  the  District  of  Idaho,  Northern  Division, 
for  further  proceedings,  on  the  ground  in  said  peti- 
tion set  forth,  and  that  all  further  [25]  proceed- 
ings in  said  action  of  said  District  Court  of  the  First 
Judicial  District  in  and  for  Shoshone  County  be 
stayed. 

NOW,  THEREFORE,  if  the  said  petitioner,  the 
said  Stack-Gibbs  Lumber  Company,  a  corporation, 
shall  enter  in  said  District  Court  of  the  United  States 
for  the  District  of  Idaho,  Northern  Division,  afore- 
said, within  thirty  (30)  days  from  the  date  of  filing 
said  petition,  a  certified  copy  of  the  record  in  said 
suit  and  shall  pay  or  cause  to  be  paid  all  costs  that 
may  be  awarded  by  the  said  District  Court  of  the 
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United  States  for  the  District  of  Idaho,  if  said  Dis- 
trict Court  of  the  United  States  shall  hold  that  such 
suit  was  wrongfully  or  improperly  removed  thereto, 
then  this  obligation  shall  be  void,  otherwise  to  re- 
main in  full  force  and  effect. 

IN  WITNESS  WHEREOF,  the  said  principal 
and  surety  have  caused  these  presents  to  be  executed 
by  their  respective  duly  authorized  corporate  officers 
and  respective  corporate  seals  to  be  affixed  this  1st 
day  of  April,  1914. 

STACK-GIBBS    LUMBER    COMPANY,    a 
Corporation, 
[Corporate  Seal]  By  WM.  DOLLAR, 

Its  Secretary  and  Treasurer. 
NATIONAL  SURETY  COMPANY,  a  Cor- 
poration, 
NATIONAL  SURETY  COMPANY, 

By  ISAAC  M.  BUSBY,  and 
[Corporate  Seal]  EZRA  R.  WHITLA, 

Its  Attorneys-in-Fact. 

[Endorsed]  :  Due  and  legal  service  of  the  within 
and  foregoing  Bond  on  Removal  admitted,  and  the 
receipt  and  retention  of  a  true  and  correct  copy 
thereof  acknowledged  at  Coeur  d'Alene,  Idaho,  this 
■6th  day  of  April,  1914, 

J.  H.  WIXOM, 
CHAS.  E.  MILLER, 
Attorneys  for  Plaintiff.     [26] 

[Endorsed]:  No.  3493.  In  the  District  Court 
of  the  First  Judicial  District  of  the  State  of  Idaho, 
in  and  for  the  County  of  Shoshone.  Rudolph 
Schultz,  Plaintiff,  vs.  Stack-Gibbs  Lumber  Co.,  De- 
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fendant.  Bond  on  Removal.  Approved  April  6tli, 
1914.  W.  W.  Woods,  Judge.  Filed  this  6tli  day  of 
Apr.  1914,  at  4  o'clock  P.  M.  John  P.  Sheehy,  Clerk 
of  District  Court.  By  C.  J.  Callahan,  Deputy.  Ezra 
R.  Whitla,  Attorney  for  Defendant,  Residence  and 
P.  0.  Address,  Coeur  d'Alene,  Idaho.     [27] 


In  the  District  Court  of  the  First  Judicial  District 
of  the  State  of  Idaho,  in  and  for  the  County  of 
Shoshone. 

RUDOLPH  SCHULTZ, 

Plaintiff, 
vs. 

STACK-GIBBS  LUMBER  COMPANY,  a  Corpo- 
ration, 

Defendant. 

Notice  of  Filing  Petition  and  Bond  for  Removal. 

To   the   Above-named   Plaintiff  in   the   Above-en- 
titled  Action   and   to  J.  H.  Wixom  and  C.  E. 
Miller,  Attorneys  for  Said  Plaintiif : 
Please  take  notice  that  the  defendant  herein  will 
on  the  6th  day  of  April,  1914,  at  the  hour  of  2:30 
o'clock  P.  M.  of  said  day,  file  the  petition  attached 
hereto  with  the  clerk  of  the  District  Court  of  the 
First  Judicial  District  of  the  State  of  Idaho,  in  and 
for  the  County  of  Shoshone,  and  will  at  said  time,  or 
as  soon  thereafter  as  counsel  can  be  heard,  at  the 
courtroom  of  the  above-entitled  court,  present  said 
petition  and  bond,  of  w^hich  the  attached  is  a  copy, 
to  the  above  court  and  ask  that  an  order,  a  copy  of 
which  is  attached  hereto,  be  made  and  entered  herein 
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removing  this  case  to  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  Northern 
Division. 

REESE  H.  VOORHEES, 
Residence  and  P.  O.  Address, 
Spokane,  Washington, 
EZRA  R.  WHITLA, 
Residence  and  P.  0.  Address, 
Coeur  d'Alene,  Idaho, 
Attorneys  for  Defendant. 

[Endorsed] :  Due  and  legal  service  of  the  within 
and  foregoing  Notice  admitted  and  the  receipt  and 
retention  of  a  true  and  correct  copy  thereof  ac- 
knowledged [28]  at  Coeur  d'Alene,  Idaho,  this  6th 
day  of  April,  1914. 

J.  H.  WIXOM, 
CHAS.  E.  MILLER, 
Attorneys  for  Plaintiff. 

[Endorsed]  :  No.  3493.  In  the  District  Court  of 
the  First  Judicial  District  of  the  State  of  Idaho,  in 
and  for  the  County  of  Shoshone.  Rudolph  Schultz, 
Plaintiff,  vs.  8tack-Gibbs  Lumber  Co.,  Defendant. 
Notice  of  Filing  Petition  and  Bond  for  Removal. 
Filed  this  6th  day  of  Apr.  1914,  at  4  o'clock  P.  M. 
John  P.  Sheehy,  Clerk  of  District  Court.  By  C.  J. 
Callahan,  Deputy.  Ezra  R.  Whitla,  Attorney  for 
Defendant,  Residence  and  P.  O.  Address,  Coeur 
dAlene,  Idaho.     [29] 
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In  the  District  Court  of  the  First  Judicial  District 
of  the  State  of  Idaho,  in  and  for  Shoshone 
County. 

RUDOLPH  SCHULTZ, 

Plaintiff, 

vs. 

STACK-GIBBS  LUMBER  COMPANY,  a  Corpo- 
ration, 

Defendant. 
Order  of  Removal. 

This  cause  came  on  to  be  heard  upon  the  petition 
of  the  defendant  herein  for  an  order  removing  this 
cause  to  the  District  Court  of  the  United  States,  for 
the  District  of  Idaho,  Northern  Division,  and  it  ap- 
pearing to  the  Court  that  the  defendant  has  filed  its 
petition  for  said  removal  in  due  form  of  law,  and  has 
filed  its  bond  duly  conditioned,  with  good  and  suffi- 
cient sureties,  as  provided  by  law,  and  it  appearing 
to  the  Court  that  this  is  a  proper  cause  for  removal 
to  said  District  Court  of  the  United  States. 

NOW,  THEREFORE,  it  is  hereby  ORDERED 
and  ADJUDGED  that  this  cause  be  and  it  hereby 
is  removed  to  the  District  Court  of  the  United  States 
for  the  District  of  Idaho,  Northern  Division,  and  the 
clerk  of  this  court  is  hereby  directed  to  make  up  the 
record  of  said  cause  for  transmission  to  said  court 
forthwith,  and  that  all  further  proceedings  in  this 
cause  in  this  court  be  and  the  same  hereby  is  stayed. 

Done  in  open  court  this  6th  day  of  April,  1914. 

WILLIAM  W.  WOODS, 
Judge.     [30] 
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[Endorsed]  :  Due  and  legal  service  of  a  copy,  un- 
signed, of  the  within  and  foregoing  Order  admitted, 
and  the  receipt  and  retention  of  a  true  and  correct 
copy  thereof  acknowledged  at  Coeur  d'Alene,  Idaho, 
this  6th  day  of  April,  1914. 

J.  H.  WIXOM, 
CHAS.  E.  MILLEE, 
Attorneys  for  Plaintiff. 

[Endorsed]  :  No.  3493.  In  the  District  Court  of 
the  First  Judicial  District  of  the  State  of  Idaho,  in 
and  for  the  County  of  Shoshone.  Rudolph  Schultz, 
Plaintiff,  vs.  Stack-Gibbs  Lumber  Co.,  Defendant. 
Order  for  Removal.  Filed  this  6th  day  of  Apr.  1914, 
at  4  o'clock  P.  M.  John  P.  Sheehy,  Clerk  of  Dis- 
trict Court.  By  C.  J.  Callahan,  Deputy.  Ezra  R. 
Whitla,  Attorney  for  Defendant,  Residence  and 
P.  0.  Address,  Coeur  d'Alene,  Idaho.     [31] 


'[Certificate  of  Clerk  to  Transcript  on  Removal.] 

In  the  District  Court  of  the  First  Judicial  District 
of  the  State  of  Idaho,  in  and  for  the  County  of 
Shoshone. 

RUDOLPH  SCHULTZ, 

Plaintiff, 

vs. 

STACK-GIBBS  LUMBER  COMPANY, 

Defendant. 

State  of  Idaho, 

County  of  Shoshone, — ss. 

I,  John  P.  Sheehy,  Clerk  of  the  District  Court  of 
the  First  Judicial  District  of  the  State  of  Idaho,  in 
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and  for  the  County  of  Shoshone,  do  hereby  certify 
the  foregoing  to  be  a  full,  true  and  correct  copy  of 
the  following  papers  on  file  in  my  office  in  the  above- 
entitled  cause,  constituting  the  records  of  said  cause, 
to  wit: 

Complaint,  filed  Mar.  9, 1914. 

Summons,  filed  Mar.  19,  1914. 

Petition  for  removal,  filed  Apr.  G,  1914. 

Bond  on  Removal,  filed  Apr.  6,  1914. 

Notice  of  filing  petition  and  bond  for  removal, 
filed  Apr.  6,  1914. 

Order  for  removal,  filed  Apr.  6,  1914. 
as  full,  true,  perfect,  correct  and  complete  as  the 
same  now  remain  on  file  at  my  office  and  in  my  cus- 
tody. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  the  said  Court  this 
11th  day  of  April,  A.  D.  1914. 

[Seal  District  Court]  J.  P.  SHEEHY, 

Clerk  District  Court. 

[Endorsed] :  Filed  May  1,  1914.  A.  L.  Richard- 
son, Clerk.     By  Lawrence  M.  Larson,  Deputy.    [32] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

RUDOLPH  SCHULTZ, 

Plaintiff, 
vs. 

STACK-GIBBS  LUMBER  COMPANY, 

Defendant. 
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Motion  to  Strike  Out  Part  of  Complaint. 

Now  comes  the  defendant,  Stack-Gibbs  Lumber 
Company,  and  moves  the  Court  to  strike  from  the 
first  cause  of  action  of  plaintiff's  complaint  all  of  the 
following  matters  and  things  therein  contained,  to 
wit: 

Commencing  with  the  word  "that,"  being  the  first 
word  in  paragraph  six  of  said  first  cause  of  action, 
and  continuing  down  to  and  including  the  words 
** financial  condition,"  being  at  the  insertion  of  the 
second  semicolon  in  said  paragraph  and  being  the  fol- 
lowing matter,  to  wit: 

"That  at  the  time  of  the  making  of  the  said 
contract   with  the   defendant,  Exhibit  *A,'  the 
plaintiff  had  to  his  credit  in  the  bank  the  sum 
of  about  seven  hundred  dollars,  his  total  cash 
capital,  of  which  fact  he  informed  the  defend- 
ant; that  he  further,  then  and  there,  informed 
the  defendant  that  he  owned  a  homestead  at  or 
near  Kingston,   in   said   County   of   Shoshone, 
which  he  could  and  would  incumber  for  as  large 
amount  as  he  could  by  his  best  endeavors  obtain 
and  that  these  two  items  constituted  his  entire 
and  obtainable  assets,  all  of  which  he  informed 
the  defendant,  and  the  defendant  then  and  there 
well  knew  the  same  and  was  fully  advised  of  the 
plaintiff's  financial  condition." 
Defendant  also  moved  to  strike  from  said  com- 
plaint that  part  thereof  commencing  with  the  word 
"that"  on  the  fourth  semicolon  in  said  paragraph 
six,  on  page  four  of  said  complaint,  and  continuing 
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down  to  and  including  the  words  "all  his  resources" 
in  said  paragraph,  being  the  following  matter,  to 
wit:     [33] 

"That  he  had  mortgaged  his  said  homestead 
for  as  large  amount  as  he  was  able  to  obtain  and 
that  the  expenditures  made  in  and  a])out  the  said 
business  by  plaintiff  and  required  to  be  made 
under  the  terms  of  the  said  contract  had  ex- 
hausted all  of  his  resources." 
Also  the  following  matter  in  said  paragraph  six, 
commencing  with  the  word  "and"  immediately  fol- 
lowing the  last  semicolon  in  said  paragraph,  and  con- 
tinuing down  to  and  including  all  of  the  balance  of 
said  paragraph,  being  the  following  matters,  to  wit : 
"And  that  the  plaintiff  then  and  there,  to  wit, 
at  the  time  of  the  first  refusal  and  at  the  sub- 
sequent refusals  to  pay,  had  expended  all  of  the 
cash  money  which  he,  the  plaintiff,  had,  that  he 
had  mortgaged  his  homestead  to  enable  him  to 
carry  out  his  part  of  said  contract ;  that  he  had 
exhausted  all  of  his  resources  and  that  he  was 
utterly  unable  to  obtain  further  money  or  credit 
from  any  source  whatever,  and  that  unless  the 
defendant  paid  him  the  amount  so  due  to  him  as 
aforesaid,  he  would  be  unable  to  carry  out  his 
part  of  said  contract,  all  of  which  facts  were 
fully  understood  by  the  defendant  and  the  de- 
fendant W'as  fully  cognizant  of  the  same." 
Also  moves  to  strike  out  all  of  paragraph  seven  as 
follows,  to  w4t : 

"That  because  of  the  refusal  of  the  defendant 
to  pay  him,  the  plaintiff,  the  amount  of  money 
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so   due  to  him,  as  aforesaid,  the  payment  of 
which  would  have  enabled  the  plaintiff  readily 
to  proceed  with  his  contract  and  to  carry  out  his 
part  of  the  same,  but  the  defendant  having  re- 
fused to  pay  the  same,  the  plaintiff  was  unable 
to  complete  his  part  of  the  said  contract  and  to 
go  on  with  the  same  and  because  of  the  acts  of 
the  defendant,  aforesaid,  he,  the  plaintiff,  was 
obliged  to  suspend  all  efforts  to  carry  out  his 
part  of  the  said  contract  and  to  abandon  the 
same." 
Defendant  moved  to  strike  out  each  and  all  of  said 
matters  as  being  incompetent,  irrelevant,  immaterial, 
redundant,  sham  and  f  rivilous  matters  and  things  to 
be  contained  in  an  answer,  and  as  not  stating  any 
cause  or  any  part  of  a  cause  of  action  against  the 
defendant,  and  not  being  properly  pleaded  herein  as 
any  cause  of  action  or  any  state  of  facts  against  the 
defendant  upon  the  contract  sued  on.     [34] 

This  motion  will  be  made  and  based  upon  the  rec- 
ords and  files  of  this  action,  and  particularly  the 
plaintiff's  complaint  and  written  contract  attached 
thereto. 

The  defandant  further  moved  to  strike  from  the 
second  cause  of  action  all  of  the  following  matters 
and  things,  to  wit : 

Beginning  with  the  word  "that,"  being  the  first 
word  in  paragi'aph  three  of  the  second  cause  of  ac- 
tion, and  continuing  down  to  and  including  the  word 
"same"  immediately  preceding  the  second  semicolon 
in  said  paragraph  three,  being  the  following  mat- 
ters, to  wit: 
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''That  there  was  growing,  standing  and  situ- 
ate upon  the  said  described  lands  the  quantity 
of   three   million    five    hundred    thousand    (3,- 
500,000)  feet  of  mixed  timber  referred  to  and 
made  the  subject  of  the  contract  Exhibit  'B"* 
Also  beginning  with  the  word  "that"  immediately 
following  the  second  semicolon  in  said  paragraph 
three,  and  continuing  down  to  and  including  all  of 
the  rest  of  said  paragraph,  being  the  following  mat- 
ters, to  wit: 

"That  if  the  defendant  had  kept  its  several 
obligations  entered  into  with  the  plaintiff  and 
had  not  repudiated  and  been  in  default  in  the 
carrying  out  of  its  said  contract,  the  plaintiff 
in  the  performance  of  his  part  of  the  said  con- 
tract Exhibit  'B'  would  have  readily  had  and 
made  a  profit    of  75^    per   one  thousand    feet, 
board  measure,  of  said  mixed  timber,  to  wit, 
an  aggregate  profit  of  two  thousand  six  hundred 
twenty-five  dollars,  and  by  reason  of  the  acts, 
repudiations,  and  default  of  the  defendant,  the 
plaintiff  has  been  damaged  in  said  sum. ' ' 
Defendant  moves  to  strike  out  each  and  all  of  said 
matters  as  being  incompetent,  irrelevant,  immaterial, 
redundant,  sham  and  frivolous  matters  and  things 
to  be  contained  in  an  answer,  and  as  not  stating  any 
cause  or  any  part  of  a  cause  of  action  against  the 
defendant,  and  not  being  properly  pleaded  herein  as 
any  cause  of  action  or  any  state  of  fact  against  the 
defendant  upon  the  contract  sued  on,  and  that  said 
Exhibit  "B"  attached  to  and  made  a  part  of  plain- 
tiff's complaint  shows  the  terms  and  conditions  of 
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said  contract  and  the  pleading  of  other  terms,  [35] 
conditions  and  understandings  of  a  contract  other 
than  the  written  contract  pleaded,  are  not  proper  to 
be  inserted  in  the  complaint  for  the  purpose  of  stat- 
ing a  cause  of  action. 

Dated  this  29th  day  of  May,  A.  D.  1914. 
EZRA  R.  WHITLA, 
Residence  and  P.  O.  Address,  Coeur  d'Alene,  Idaho, 

REESE  H.  VOORHEES, 
Residence  and  P.  O.  Address,  Coeur  d'Alene,  Idaho, 
Attorneys  for  Defendant.     [36] 

State  of  Idaho, 

County  of  Kootenai, — ss. 

I,  Ezra  R.  Whitla,  one  of  the  attorneys  for  the 
defendant  in  the  above-entitled  action,  do  hereby 
certify  that  I  believe  the  above  and  foregoing  motion 
directed  to  plaintiff's  complaint  to  be  well  founded 
in  point  of  law  and  that  said  motion  is  not  interposed 
for  delay. 

EZRA  R.  WHITLA, 
Attorney  for  Defendant. 

[Endorsed] :  Filed  May  29,  1914,  A.  L.  Richard- 
son, Clerk.     [37] 
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JOURNAL  ENTRY. 
Order  on  Motion  to  Strike  out  Part  of  Complaint. 

At  a  stated  term  of  the  District  Court  of  the  United 
States  for  the  District  of  Idaho,  held  at  Coeur 
d'Alene,  Idaho,  on  Thursday,  the  4th  day  of 
June,  1914.  Present:  Hon.  FRANK  S.  DIE- 
TRICH, Judge. 

No.  5^. 

RUDOLPH  SCHULTZ, 

vs. 

STACK-GIBBS  LUMBER  COMPANY, 

On  this  day  this  cause  came  on  to  be  heard  upon 
the  defendant's  motion  to  strike  out  parts  of  the 
complaint,  and  after  argument  by  the  respective 
counsel  the  Court  ordered  that  said  motion  as  to  the 
1st  cause  of  action  be  sustained,  thereupon  the  plain- 
tiff abandoned  the  2d  cause  of  action  in  said  com- 
plaint, and  said  defendant  is  given  one  week  from 
date  to  file  and  serve  a  demurrer  to  said  complaint. 
[38] 


In  the  District  Court  of  the  United  States  for  the. 
District  of  Idaho,  Northern  Division. 

RUDOLPH  SCHULTZ, 

Plaintife, 

vs. 

STACK-GIBBS  LUMBER  COMPANY, 

Defendant, 
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Plaintiff's  First  Bill  of  Exceptions. 

Be  it  remembered  that  this  action  came  on  to  be 
heard  at  the  March  term  of  said  court,  at  the  court- 
house, in  the  City  of  Coeur  d'Alene,  on  the  4th  day 
of  June,  A.  D.  1914,  before  the  Court,  Hon.  Frank  S. 
Dietrich,  District  Judge,  presiding,  upon  the  de- 
fendant's motion  to  strike  certain  portions  of  the 
complaint  herein,  Chas.  E.  Miller,  Esq.,  appearing 
for  the  plaintiff,  and  Ezra  E.  Whitla,  Esq.,  appear- 
ing for  defendant,  which  said  motion  to  strike,  omit- 
ting therefrom  the  caption,  was  in  words  and  figures 
as  follows,  to  wit : 

Now  comes  the  defendant,  Stack-Gibbs  Lumber 
Company,  and  moves  the  Court  to  strike  from  the 
first  cause  of  action  of  plaintiff's  complaint  all  of 
the  following  matters  and  things  therein  contained, 
to  wit: 

Commencing  with  the  word  ' '  that, ' '  being  the  first 
word  in  paragraph  six  of  said  first  cause  of  action, 
and  continuing  down  to  and  including  the  words 
^'financial  condition,"  being  at  the  insertion  of  the 
second  semicolon  in  said  paragraph,  and  being  the 
following  matter,  to  wit: 

"That  at  the  time  of  the  making  of  the  said 
contract  with  the  defendant.  Exhibit  *A,'  the 
plaintiff  had  to  his  credit  in  the  bank  the  sum 
of  about  seven  hundred  dollars,  his  total  cash 
capital,  of  which  fact  he  informed  the  defend- 
ant; that  he  further,  then  and  there,  informed 
the  defendant  that  he  owned  a  homestead  at  or 
near  Kingston,  in  said    County    of    Shoshone, 
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which  he  could  and  would  incumber     [39]     for 
as  large  amount  as  he  could  by  his  best  endeavors 
obtain  and  that  these  two  items  constituted  his 
entire  and  obtainable  assets,  all  of  which  he  in- 
formed the  defendant,  and  the  defendant  then 
and  there  well  knew  the  same  and  was  fully  ad- 
vised of  the  plaintiff's  financial  condition." 
Defendant  also  moves  to  strike   from   said   com- 
plaint that  part  thereof  commencing  with  the  word 
**that"  on  the  fourth  semicolon  in  said  paragraph 
six,  on  page  four  of  said  complaint,  and  continuing 
down  to  and  including  the  words  "all  his  resources" 
in  said  paragraph,  being  the  following  matter,  to  wit : 
*'That  he  had  mortgaged  his  said  homestead 
for  as  large  amount  as  he  was  able  to  obtain,  and 
that  the  expenditures  made  in  and  about  the 
said  business  by  plaintiff  and  required  to  be 
made  under  the  terms  of  said  contract  had  ex- 
hausted all  of  his  resources." 
Also  the  following  matter  in  said  paragraph  six, 
commencing  with  the  word  ''and"  immediately  fol- 
lowing the  last  semicolon  in  said  paragraph,  and 
continuing  down  to  and  including  all  of  the  balance 
of  said  paragraph,  being  the  following  matters,  to 
wit: 

"And  that  the  plaintiff,  then  and  there,  to  wit, 
at  the  time  of  the  first  refusal  and  at  the  subse- 
quent refusals  to  pay,  had  expended  all  of  the 
cash  money  which  he,  the  plaintiff,  had,  that  he 
had  mortgaged  his  homestead  to  enable  him  to 
carry  out  his  part  of  said  contract ;  that  he  had 
exhausted  all  of  his  resources  and  that  he  was 
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utterly  unable  to  obtain  further  money  or  credit 
from  any  source  whatever,  and  that  unless  the 
defendant  paid  him  the  amount  so  due  to  him 
as  aforesaid,  he  would  be  unable  to  carry  out 
his  part  of  said  contract,  all  of  which  facts  were 
fully  understood  by  the  defendant  and  the  de- 
fendant was  fully  cognizant  of  the  same." 
Also  moves  to  strike  out  all  of  paragraph  seven  as 
follows,  to  wit: 

"That  because  of  the  refusal  of  the  defendant 
to  pay  him,  the  plaintiff,  the  amount  of  money 
so  due  to  him,    as  aforesaid,    the   payment    of 
which  would  have  enabled  the  plaintiff  readily 
to  proceed  with  his  contract  and  to  carry  out 
his  part  of  the  same,  but  the  defendant  having 
refused  to  pay  the  same,  the  plaintiff  was  un- 
able to  complete  his  part  of  the  said  contract 
and  to  go  on  with  the  same  and  because  of  the 
acts  of  the  defendant,  aforesaid,  he,  the  plain- 
tiff, was  obliged  to  suspend  all  efforts  to  carry 
out  his  part  of  the  said  contract  and  to  abandon 
the  same." 
Defendant  moved  to  strike  out  each  and  all  of  said 
matters  as  being  incompetent,  irrelevant,  immaterial, 
redundant,  sham  and  frivolous  matters  and  things 
to  be  contained  in  an     [40]     answer,  and  as  not 
stating  any  cause  or  any  part  of  a  cause  of  action 
against    the    defendant,  and    not    being    properly 
pleaded  herein  as  any  cause  of  action,  or  any  state 
of  facts  against  the  defendant  upon  the  contract  sued 
on. 
This  motion  will  be  made  and  based  upon  the  rec- 
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ords  and  files  of  this  action,  and  particularly  the 
plaintiff's  complaint  and  written  contract  attached 
thereto. 

The  defendant  further  moves  to  strike  from  the 
second  cause  of  action  all  of  the  following  matters 
and  things,  to  wit: 

Beginning  with  the  word  ''that,"  being  the  first 
word  in  paragraph  three  of  the  second  cause  of  ac- 
tion, and  continuing  down  to  and  including  the  word 
**same"  immediately  preceding  the  second  semicolon 
in  said  paragraph  three,  being  the  following  matters, 
to  wit: 

"That  there  was  growing,  standing  and  situ- 
ate upon  the  said  described  lands  the  quantity 
of  three    million  five    hundred    thousand    (3,- 
500,000)  feet  of  mixed  timber  referred  to  and 
made  the  subject  of  the  contract  Exhibit  'B.'  " 
Also  beginning  with  the  word  "that"  immediately 
following  the  second   semicolon   in  said  paragraph 
three,  and  continuing  down  to  and  including  all  of 
the  rest  of  said  paragraph,  being  the  following  mat- 
ters, to  wit : 

"That  if  the  defendant  had  kept  its  several 
obligations  entered  into  with  the  plaintiff  and 
had  not  repudiated  and  been  in  default  in  the 
carrying  out  of  its  said  contract,  the  plaintiff 
in  the  performance  of  his  part  of  the  said  con- 
tract Exhibit  'B'  would  have  readily  made  and 
had  a  profit  of  75^  per  one  thousand  feet,  board 
measure,  of  said  mixed  timber,  to  wit,  an  aggre- 
gate profit  of  two  thousand  six  hundred  twenty- 
five  dollars,  and  by  reason  of  the  acts,  repudia- 
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tions  and  default  of  the  defendant,  the  plaintiff 
has  been  damaged  in  said  sum. ' ' 
Defendant  moves  to  strike  out  each  and  all  of  said 
matters  as  being  incompetent,  irrelevant,  immate- 
rial, redundant,  sham,  and  frivolous  matters  and 
things  to  be  contained  in  an  answer  [41]  and  as 
not  stating  any  cause  or  any  part  of  a  cause  of  ac- 
tion against  the  defendant,  and  not  being  properly 
pleaded  herein  as  any  cause  of  action  or  any  state  of 
fact  against  the  defendant  upon  the  contract  sued 
on,  and  that  said  Exhibit  "B"  attached  to  and  made 
a  part  of  plaintiff's  complaint  shows  the  terms  and 
conditions  of  said  contract,  and  the  pleading  of  other 
terms,  conditions  and  understandings  of  a  contract 
other  than  the  written  contract  pleaded,  are  not 
proper  to  be  inserted  in  the  complaint  for  the  pur- 
pose of  stating  a  cause  of  action. 

Dated  this  29th  day  of  May,  A.  D.  1914. 
EZRA  R.  WHITLA, 
Residence  and  P.  O.  Address,  Coeur  d'Alene,  Idaho, 

VOORHEES  &  CANFIELD, 
Residence  and  P.  O.  Address,  Coeur  d'Alene,  Idaho, 

Attorneys  for  Defendant. 
State  of  Idaho, 
County  of  Kootenai, — ss. 

I,  Ezra  R.  Whitla,  one  of  the  attorneys  for  the  de- 
fendant in  the  above-entitled  action,  do  hereby  cer- 
tify that  I  believe  the  above  and  foregoing  motion 
directed  to  plaintiff's  complaint  to  be  well  founded 
in  point  of  law  and  that  said  motion  is  not  interposed 
for  delay. 

EZRA  R.  WHITLA, 
Attorney  for  Defendant.     [42] 
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The  plaintiff  by  counsel  opposed  such  motion  on 
thQ  ground  that  the  portions  of  said  complaint  sought 
to  be  stricken  by  said  motion  were  competent,  rele- 
vant and  material  to  the  issues  involved  in  said  ac- 
tion. 

Which  said  motion  after  argument  for  and  against 
the  same,  and  being  submitted  to  and  maturely  con- 
sidered by  the  Court,  the  Court  granted  the  same 
as  to  the  first  cause  of  action  stated  in  said  complaint, 
to  which  ruling  the  plaintiff  duly  excepted  before 
the  Court,  then  and  there,  overruling  and  denying 
the  said  motion  as  to  plaintiff's  second  cause  of  ac- 
tion. 

And  because  the  foregoing  motion,  ruling  and  ex- 
ception, do  not  appear  of  record,  I,  the  undersigned, 
the  United  States  District  Judge,  who  tried  said  ac- 
tion, have,  on  the  stipulation  of  the  parties,  settled 
and  signed  this  Bill  of  Exceptions,  to  the  end  that 
the  same  be  made  a  part  of  the  records  herein,  this 
19th  day  of  June,  A.  D.  1914. 

FRANK  S.  DIETRICH, 
United  States  District  Judge. 

It  is  hereby  stipulated  by  and  between  the  parties 
to  the  within  entitled  action,  acting  herein  by  and 
through  their  respective  attorneys,  that  the  plain- 
tiff's Bill  of  Exceptions,  number  one,  may  be  set- 
tled and  signed  by  the  Judge  of  said  court,  as  a  true 
Bill  of  Exceptions. 
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Dated  June  15,  A.  D.  1914. 

J.  H.  WIXOM, 
CHAS.  E.  MILLER, 

Attorneys  for  Plaintiff. 
REESE  H.  VOORHEES, 
EZRA  R.  WHITLA, 
Attorneys  for  Defendant. 

[Endorsed] :  Filed  June  19,  1914,  A.  L.  Richard- 
son, Clerk.     [43] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

RUDOLPH  SCHULTZ, 

Plaintiff, 
vs. 

STACK-GIBBS  LUMBER  COMPANY,  a  Corpo- 
ration, 

Defendant. 

Demurrer. 

Now  comes  defendant  and  demurs  to  plaintiff's 
first  cause  of  action,    and  for   cause  of    demurrer 
states : 

I. 

That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  this  defend- 
ant for  the  reason : 

(1)  That  it  appears  from  Exhibit  ''A"  attached 
to  and  made  a  part  of  said  first  cause  of  action,  that 
the  logs  for  which  plaintiff  was  to  receive  compensa- 
tion were  to  be  scaled  by  a  scaler  to  be  mutually 
agreed  upon,  and  said  complaint  does  not  allege  that 
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any  scaler  was  mutually  agreed  upon  or  any  logs 
scaled  by  a  scaler  to  be  mutually  agreed  upon,  and 
the  scaler  to  be  mutually  agreed  upon  was  a  condi- 
tion precedent  to  the  right  of  the  plaintiff  to  com- 
pensation therefor. 

(2)  That  it  appears  from  said  contract,  Exhibit 
"A"  attached  to  and  made  a  part  of  said  first  cause 
of  action,  that  said  plaintiff  was  to  furnish  receipts 
for  all  labor  performed  on  the  above  logs  or  satis- 
factory evidence  that  all  labor  had  been  fully  paid, 
and  also  receipts  for  payment  of  all  supplies  used 
in  the  logging  of  said  timber,  or  satisfactory  evi- 
dence that  the  same  had  been  fully  paid  for  [44] 
and  it  appears  from  said  contract  that  the  furnish- 
ing of  such  receipts  or  satisfactory  evidence  was  a 
condition  precedent  to  the  right  of  compensation  by 
said  plaintiff,  and  said  complaint  does  not  allege, 
state  or  show  that  such  labor  or  supplies  were  paid 
for  by  the  plaintiff  prior  to  said  time,  or  that  such 
receipts  or  evidence  were  furnished  to  the  defendant. 

(3)  That  Exhibit  "A"  attached  to  and  made  a 
part  of  said  complaint,  shows  that  payment  of  $3.25 
to  be  made  on  the  15th  of  each  and  every  month  for 
the  logs  placed  on  skids  the  preceding  month,  was 
conditional  upon  the  plaintiff  having  the  roads  from 
the  skidways  to  the  banking  ground  of  said  logs  on 
Pine  Creek,  completed,  and  said  complaint  does  not 
allege,  state  or  show  that  plaintiff  had  acquired  a 
deed  for  said  roads  from  the  skidding  ground  of  said 
logs  to  Pine  Creek,  or  that  he  had  or  owned  or  had 
secured  the  right  of  way  for  said  roads,  or  had  built 
the  same. 
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II. 
That  said  complaint  is  ambiguous,  unintelligible 
and  uncertain  in  this: 

(a)  That  it  alleges  in  paragraph  six  that  said 
contract  provided  and  required  plaintiff  to  furnish 
all  right  of  way  over  which  to  haul  logs  to  be  cut 
from  the  land  at  his  own  expense,  and  also  alleges 
that  plaintiff  had  expended  for  right  of  way  the 
sum  of  $200.00  and  more  than  $1100.00  for  building 
and  constructing  such  road  and  to  fit  the  same  for 
the  purpose  of  hauling  the  logs  to  water,  but  does 
not  allege,  state  or  show  that  plaintiff  had  secured 
or  had  any  legal  contract  for  the  right  of  way  or  use 
of  the  road  or  an  easement  for  hauling  logs  across 
the  land  from  the  place  of  the  skidding  of  said  logs 
to  the  place  where  they  were  to  be  delivered  in  Pine 
Creek,  or  that  such  road  had  been  built  its  entire 
distance  sufficient  or  proper  over  which  to  haul  said 
logs.     [45] 

(b)  That  said  complaint  alleges  that  said  plain- 
tiff has  laid  out  and  expended  the  sum  of  $200.00'  for 
right  of  way  and  $1100  in  making  road  and  $250  ex- 
pended for  labor,  and  seeks  damages  for  all  of  said 
amounts  and  also  for  all  profits  which  the  plaintiff 
would  have  secured  had  he  completed  said  contract, 
whereas,  had  he  completed  said  contract  the  sums  of 
money  expended  by  him  for  roads,  labor  and  in 
making  said  roads  would  have  been  consumed,  and 
he  would  have  received  no  return  therefor. 

(c)  That  in  said  first  cause  of  action  two  causes 
of  action  are  improperly  commingled  and  united  in 
one,  to  wit:  A  cause  of  action  for  damages  for  allesjed 
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profits  claimed  to  be  recoverable  because  of  breach 
of  contract,  and  also  an  alleged  cause  of  action  for 
moneys  expended  as  such  damages  in  buying  and 
building  roads,  which  cannot  be  recovered  in  the 
same  cause  of  action  with  the  alleged  profit,  for  the 
reason  that  it  creates  in  the  same  cause  of  action  a 
different  element  of  liability  for  damages  to  which 
the  plaintiff  is  not  entitled. 

Now  comes  the  plaintiff  and  demurs  to  the  second 
cause  of  action  set  forth  in  plaintiff's  complaint,  and 
for  cause  of  demurrer  states: 

I. 

That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  this  defend- 
ant in  this : 

(a)  That  the  contract  upon  which  said  cause  of 
action  is  based  is  attached  to  and  made  a  part  of  said 
complaint  as  Exhibit  "B"  and  shows  upon  its  face 
that  it  was  a  contract  for  the  sale  of  certain  timber 
between  the  plaintiff  and  defendant  whereby  in  con- 
sideration of  plaintiff  entering  into  another  [46]' 
contract  the  defendant  gave  him  an  absolute  uncon- 
ditional contract  for  the  purchase  of  said  other  tim- 
ber, which  said  contract  was  dated  October  15,  1912, 
and  in  which  the  plaintiff  was  to  have  four  years  in 
which  to  remove  said  timber,  and  said  contract  is 
still  in  full  force  and  effect  and  no  breach  thereof  is 
alleged  in  plaintiff's  second  cause  of  action. 

(b)  That  it  is  alleged  in  paragraph  three  of  the 
second  cause  of  action  that  the  contract,  Exhibit 
"B,"  was  dependent  upon  and  its  carrying  out  was 
to  follow  the  completion  of  the  contract  set  out  in 
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the  first  cause  of  action  as  Exhibit  "A,"  whereas  said 
Exhibit  '*B"  is  a  separate  and  independent  contract, 
the  terms  of  which  are  fully  contained  within  itself 
and  which  does  not  contain  any  statement  or  stipu- 
lation as  set  forth  in  paragraph  three  of  the  second 
cause  of  action,  and  the  written  contract  set  forth 
by  plaintiff  as  the  foundation  of  his  cause  of  action 
cannot  be  added  to  or  varied  by  the  allegations  of 
plaintiff's  complaint,  as  said  written  contract  is 
made  a  part  thereof  and  shows  that  it  was  not  de- 
pendent upon  the  contract  set  forth  in  the  first  cause 
of  action  and  was  not  to  follow  the  same,  but  was  a 
complete  contract,  all  of  the  terms  of  which  are  con- 
tained within  itself,  giving  and  granting  to  the  plain- 
tiff the  timber  standing  upon  said  land  in  considera- 
tion of  certain  payments  to  be  made  by  him  and 
other  conditions  to  be  performed  by  him  which  were 
separate  and  distinct  from  any  and  all  conditions  in 
and  made  a  part  of  Exhibit  "A." 

II. 

That  said  complaint  is  ambiguous,  unintelligible 
and  uncertain  in  this : 

(a)  That  it  alleges  in  paragraph  six  that  said 
contract  provided  and  required  plaintiff  to  furnish 
all  right  of  way  over  which  to  haul  the  logs  to  be  cut 
from  the  land  at  his  own  expense  and  also  alleges 
that  plaintiff  had  expended  for  right  of  way  [47] 
the  sum  of  $200.00  and  more  than  $1100.00  for  build- 
ing and  constructing  such  road  and  to  fit  the  same 
for  the  purpose  of  hauling  the  logs  to  water,  but  does 
not  allege,  state  or  show  that  plaintiff  had  secured 
or  had  any  legal  contract  for  the  right  of  way  or  use 
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of  the  road  or  an  easement  for  hauling  logs  across 
the  land  from  the  place  of  the  skidding  of  said  logs 
to  the  place  where  they  were  to  be  delivered  in  Pine 
Creek,  or  that  such  road  had  been  built  its  entire 
distance  sufficient  or  proper  over  which  to  haul  said 
logs. 

(b)  That  said  complaint  alleges  that  said  plain- 
tiff has  laid  out  and  expended  the  sum  of  $200.00  for 
right  of  way  and  $1100.00  in  making  road  and  $250.00 
expended  for  labor,  and  seeks  damages  for  all  of 
said  amounts  and  also  for  all  profit  which  the  plain- 
tiff would  have  secured  had  he  completed  said  con- 
tract, whereas,  had  he  completed  said  contract  the 
sums  of  money  expended  by  him  for  roads,  labor 
and  in  making  said  roads  would  have  been  consumed, 
and  he  would  have  received  no  return  therefor. 

(c)  That  in  said  first  cause  of  action  two  causes 
of  action  are  improperly  commingled  and  united  in 
one,  to  wdt:  A  cause  of  action  for  damages  for  alleged 
profits  claimed  to  be  recoverable  because  of  breach 
of  contract,  and  also  an  alleged  cause  of  action  for 
moneys  expended  as  such  damages  in  buying  and 
building  roads,  which  cannot  be  recovered  in  the 
same  cause  of  action  with  the  alleged  profit,  for  the 
reason  that  it  creates  in  the  same  cause  of  action 
different  element  of  liability  for  damages  to  which 
the  plaintiff  is  not  entitled. 

WHEREFORE,  defendant  prays  judgment  that 
this  demurrer  be  sustained  and  plaintiff's  complaint 
dismissed  at  plaintiff's  costs  and  defendant  have  and 
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recover  its  costs  and  disbursements  herein  expended. 

REESE  H.  VOORHEES, 
Residence  and  P.  0.  Address,  Spokane,  Wash.     [48] 

EZRA  R.  WHITLA, 
Residence  and  P.  0.  Address,  Coeur  d'Alene,  Idaho, 

Attorneys  for  Defendant. 
State  of  Idaho, 
County  of  Kootenai, — ss. 

I,  Ezra  R.  Whitla,  being  one  of  the  attorneys  for 
the  defendant  in  the  above-entitled  action,  do  hereby 
certify  that  I  believe  the  above  and  foregoing  demur- 
rers to  plaintiff's  first  and  second  cause  of  action, 
and  both  thereof,  to  be  well  founded  in  point  of  law, 
and  said  demurrers  or  either  thereof,  are  not  inter- 
posed for  delay  but  are  interposed  by  defendant  in 
good  faith  believing  that  the  same  are  well  founded 
in  point  of  law. 

EZRA  R.  WHITLA, 
Attorney  for  Defendant.     [49] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

RUDOLPH  SCHULTZ, 

Plaintiff, 

vs. 

STACK-GIBBS  LUMBER  CO.,  a  Corporation, 

Defendant. 

Affidavit  of  Service  of  Demurrer  by  Mail. 

State  of  Idaho, 

County  of  Kootenai, — ss. 

C.  H.  Nash,  being  first  duly  sworn,  deposes  and 
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says;  I  am  a  citizen  of  the  State  of  Idaho,  over  the 
age  of  21  years  and  am  not  a  party  to  the  above-en- 
titled action. 

That  I  served  the  defendant's  demurrer  to  plain- 
tiff's complaint  in  the  above-entitled  action,  on  the 
attorneys  of  record  for  the  above-named  plaintiif ,  on 
the  8th  day  of  June,  A.  D.  1914,  between  the  hours 
of  8:00  A.  M.  and  5  P.  M.  of  said  day,  to  wit,  at  the 
hour  of  9:45  .A  M.,  by  depositing  a  true  and  correct 
copy  of  said  demurrer  in  the  postoffice  in  the  city  of 
Coeur  d'Alene,  Idaho,  directed  to  C.  E.  Miller,  one 
of  the  attorneys  of  record  for  plaintiff,  at  his  place 
of  residence  and  business  in  Wallace,  Shoshone 
County,  Idaho,  and  paid  the  postage  thereon  in  ad- 
vance; that  there  is  a  regular  communication  of 
United  States  mails  from  said  postoffice  of  deposit 
aforesaid,  to  said  Wallace,  Shoshone  County,  Idaho, 
the  place  of  business  of  said  C.  E.  Miller. 

C.  H.  NASH. 

Subscribed  and  sworn  to  before  me  this  8th  day  of 
June,  A.  D.  1914. 

[N.  P.  Seal]  EZRA  R.  WHITLA, 

Notary  Public. 

[Endorsed]:  Filed  June  8th,  1914.  A.  L.  Rich- 
ardson, Clerk.  By  Lawrence  M.  Larson,  Deputy 
Clerk.     [50] 
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JOURNAL  ENTRY. 

Order  Sustaining  Demurrer. 

At  a  stated  term  of  the  District  Court  of  the  United 
States  for  the  District  of  Idaho,  held  at  Coeur 
d'Alene,  Idaho,  on  Thursday,  the  19th  day  of 
Novemher,  1914i.     Present:  flouL  FRANK  R 
DIETRICH,  Judge. 

No.  594. 
RUDOLPH  SCHULTZ. 

vs. 

STACK-GIBBS  LUMBER  COMPANY. 

On  this  day  was  announced  the  decision  of  the 
Court  upon  the  demurrer  to  the  complaint  herein, 
heretofore  submitted  which  decision  is  in  writing 
and  on  file  and  in  accordance  therewith  ordered  that 
said  demurrer  be  sustained  in  part  as  to  the  1st  cause 
of  action  and  said  demurrer  be  sustained  as  to  the 
2d  cause  of.  action.     [51] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

RUDOLPH  SCHULTZ, 

Plaintiff, 

vs. 

STACK-GIBBS  LUMBER  COMPANY, 

Defendant. 

Election  of  Plaintiff  to  Stand  on  His  Complaint. 
The  plaintiff,  above  named,  by  Chas.  E.  Miller, 
his  attorney,  a  demurrer  to  his  complaint  herein 
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having  been  heretofore  sustained,  now  here  elects 
to  stand  upon  the  sufficiency  of  his  said  complaint, 
and  the  court  may  proceed  accordingly. 

CHAS.  E.  MILLER, 
Attorney  for  Plaintiff, 
Residence  and  Postoffice  Address,  Wallace,  Idaho. 

[Endorsed] :  Filed  Nov.  25,  1914.     A.  L.  Richard- 
son, Clerk.     [52] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

RUDOLPH  SCHULTZ, 

Plaintiff, 

vs. 

STACK-GIBBS  LUMBER  COMPANY,  a  Corpora- 
tion, 

Defendant. 

Judgment  of  Dismissal. 
In  this  action  the  defendant's  demurrer  to  plain- 
tiff's complaint  having  heretofore  been  sustained, 
and  the  plaintiff  having  filed  his  election  to  stand 
upon  said  complaint  to  which  said  demurrer  was 
sustained: 

Now  at  this  day  on  motion  of  Ezra  R.  Wliitla,  one 
of  the  attorneys  for  defendant,  it  is  by  the  Court 
ordered,  adjudged  and  decreed  that  the  defendant 
have  and  recover  of  and  from  the  plaintiff  its  costs 
and   disbursements  herein  expended,   taxed  at  the 

sum  of  $ . 

FRANK  S.  DIETRICH, 

Judge. 
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[Endorsed] :  Filed  Nov.  25,  1914.    A.  L.  Richard- 
son, Clerk.     [53] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

AT  LAW. 
RUDOLPH  SCHULTZ, 

Plaintiff, 
vs. 

STACK-GIBBS  LUMBER  COMPANY, 

Defendant. 

Petition  for  Writ  of  Error. 

And  now  comes  Rudolph  Schultz,  plaintiff  herein, 
and  says  that  on  or  about  the  25th  of  November,  A. 
D.  1914,  this  court  entered  judgment  herein  in  favor 
of  the  defendant  and  against  this  plaintiff  in  which 
judgment  and  the  proceedings  had  prior  thereunto 
in  this  cause,  certain  errors  were  committed  to  the 
prejudice  of  this  plaintiff,  all  of  which  will  more  in 
detail  appear  from  the  assignment  of  errors  which  is 
filed  with  this  petition. 

Wherefore  this  plaintiff  prays  that  a  Writ  of 
Error  may  be  issued  in  this  behalf  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
for  the  correction  of  errors  so  complained  of,  and 
that  a  transcript  of  the  record  proceedings  and 
papers  in  this  cause,  duly  authenticated  may  be  sent 
to  the  said  Circuit  Court  of  Appeals. 

J.  H.  WIXOM, 
OHAS.  E.  MILLER, 
Attorneys  for  Plaintiff. 
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[Endorsed] :  Filed  Feb.  16,  1915.     A.  L.  Richard- 
son, Clerk.     By  Pearl  E.  Zanger,  Deputy.     [54] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

AT  LAW. 

RUDOLPH  SCHULTZ, 

Plaintiff, 
vs. 

STACK-GIBBS  LUMBER  COMPANY, 

Defendant. 

Assignment  of  Errors. 

Rudolph  Schultz,  plaintiff  in  this  action,  in  con- 
nection with  and  as  part  of  his  petition  for  a  writ 
of  error  filed  herein,  makes  the  following  assignment 
of  errors  which  he  avers  were  committed  by  the 
Court  in  the  rendition  of  the  judgment  against  this 
plaintiff  appearing  upon  the  record,  herein,  that  is 
to  say: 

First.  For  that  the  Court  erred  in  its  order  and 
judgment  of  June  4th,  A.  D.  1914,  in  striking  from 
the  first  cause  of  action,  set  forth  in  the  plaintiff's 
complaint,  the  following  paragraphs  therein  con- 
tained, to  wit: 

(a)  Commencing  with  the  word  "that,"  being 
the  first  word  in  paragraph  six  of  said  first  cause  of 
action  and  continuing  down  to  and  including  the 
words  "financial  condition,"  being  at  the  insertion 
of  the  second  semicolon  in  said  paragraph,  and  being 
following  matter,  to  wit: 
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''That  at  the  time  of  the  making  of  the  said 
contract  with  the  defendant,  Exhibit  'A,'  the 
plaintiff  had  to  his  credit  in  the  bank  the  sum  of 
about  seven  hundred  dollars,  his  total  cash  capi- 
tal, of  which  fact  he  informed  the  defendant; 
that  he  further,  then  and  there,  informed  the 
defendant  that  he  owned  a  homestead  at  or  near 
Kingston,  in  said  County  of  Shoshone,  which  he 
could  and  would  incumber  for  as  large  amount 
as  he  could  by  his  best  endeavors  obtain  and 
that  these  two  items  constituted  his  entire  and 
obtainable  assets,  all  of  which  he  informed  the 
defendant,  and  the  defendant  then  and  there 
well  knew  the  same  and  w^as  fully  advised  of  the 
plaintiff's  financial  condition."     [55] 

(b)  Also  that  part  hereof  commencing  with  the 
word  "that"  on  the  fourth  semicolon  in  said  para- 
graph six,  on  page  four  of  said  complaint,  and  con- 
tinuing down  to  and  including  the  words  "all  his 
resources"  in  said  paragraph,  being  the  following 
matter,  to  wit: 

"That  he  had  mortgaged  his  said  homestead 
for  as  large  amount,  as  he  was  able  to  obtain 
and  that  the  expenditures  made  in  and  about 
the  said  business  by  plaintiff  and  required  to 
be  made  under  the  terms  of  said  contract  had 
exhausted  all  of  his  resources." 

(c)  Also  the  following  matter  in  said  paragraph 
six,  commencing  with  the  word  "and"  immediately 
following  the  last  semicolon  in  said  paragraph,  and 
continuing  down  to  and  including  all  of  the  balance 
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of  said  paragraph,  being  the  following  matters,  to 
wit: 

"And  that  the  plaintiff,  then  and  there,  to  wit, 
at  the  time  of  the  first  refusal  and  at  the  subse- 
quent refusals  to  pay,  had  expended  all  of  the 
cash  money  which  he,  the  plaintiff,  had,  that  he 
had  mortgaged  his  homestead  to  enable  him  to 
carry  out  his  part  of  said  contract;  that  he  had 
exhausted  all  of  his  resources  and  that  he  was 
utterly  unable  to  obtain  further  money  or  credit 
from  any  source  whatever,  and  that  unless  the 
defendant  paid  him  the  amount  so  due  to  him 
as  aforesaid,  he  would  be  unable  to  carry  out  his 
part  of  said  contract,  all  of  which  facts  were 
fully  understood  by  the  defendant  and  the  de- 
fendant was  fully  cognizant  of  the  same." 
(d)  Also,  all  of  paragraph  seven  as  follows,  to 
wit: 

"That  because  of  the  refusal  of  the  defendant 
to  pay  him,  the  plaintiff,  the  amount  of  money 
so  due  him,  as  aforesaid,  the  payment  of  which 
would  have  enabled  the  plaintiff  readily  to  pro- 
ceed with  his  contract  and  to  carry  out  his  part 
of  the  same,  but  the  defendant  having  refused  to 
pay  the  same,  the  plaintiff  was  unable  to  com- 
plete his  part  of  the  said  contract  and  to  go  on 
with  the  same  and  because  of  the  acts  of  the 
defendant,  aforesaid,  he,  the  plaintiff,  was 
obliged  to  suspend  all  efforts  to  carry  out  his 
part  of  the  said  contract  and  to  abandon  the 
same."  [56] 
Second.     The  Court  erred  in  holding  and  deciding 
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that  the  portions  of  the  complaint  set  out  in  said 
first  assignment  of  error  was  incompetent,  irrele- 
vant, immaterial,  redundant,  sham  and  frivolous  and 
therefore  subject  to  be  stricken. 

Third.  The  Court  erred  in  sustaining  the  motion 
of  the  defendant  to  strike  from  said  complaint  the 
paragraphs  set  out  in  said  first  assignment  of  error. 
Fourth.  The  Court  erred  in  sustaining  the  de- 
murrer of  the  defendant  herein,  to  plaintiff's  first 
cause  of  action,  in  holding  and  deciding  that  the 
provision  in  the  contract,  exhibit  "A,"  upon  which 
said  first  cause  of  action  was  based  which  provided 
that  the  plaintiff  should  build  roads  from  the  skid- 
ways  to  the  banking  ground  on  Pine  Creek,  so  that 
the  logs  could  be  hauled  to  Pine  Creek  without  addi- 
tional expense,  was  a  condition  precedent  to  the  ma- 
turity of  the  obligation  to  make  the  first  payment, 
provided  for  in  said  contract,  exhibit  "A." 

Fifth.  The  Court  eitred  in  sustaining  the  de- 
murrer of  the  defendant  to  the  first  cause  of  action 
of  the  complaint  of  the  plaintiff. 

Sixth.  The  Court  erred  in  holding  and  deciding 
that  the  second  cause  of  action  set  forth  in  the  com- 
plaint of  the  plaintiff  herein  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the  de- 
fendant. 

Seventh.  The  Court  erred  in  rendering  judgment 
against  this  plaintiff  upon  the  sustaining  of  the  de- 
murrer of  the  defendant. 

Eighth.  The  Court  rendered  judgment  against 
this  plaintiff  whereas  judgment  ought  to  have  been 
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rendered  in  favor  of  the  plaintiff,  and  against  the 
defendant. 

Wherefore  the  plaintiff  prays  that  the  said  judg- 
ment may  be  reversed. 

J.  H.  WIXOM, 
CHAS.  E.  MILLER, 
Attorneys  for  Plaintiff. 

[Endorsed]  :  Filed  Feb.  16,  1915.    A.  L.  Richard- 
son, Clerk.     By  P.  E.  Zangcr,  Deputy.    I57] 


Jn  the  District  Court  of  the  United  States  for  thd 
District  of  Idaho,  Northern  Division. 

AT  LAW. 

RUDOLPH  SCHULTZ, 

Plaintiff, 
vs. 

STACK-GIBBS  LUMBER  COMPANY, 

Defendant. 

Order  Allowing  Writ  of  Error  [and  Fixing  Amount 

of  Bond]. 

This  15th  day  of  February,  A.  D.  1915,  came  the 
plaintiff  by  J.  H.  Wixom  and  Chas.  E.  Miller,  his  at- 
torneys, and  filed  herein  and  presented  to  the  Court 
his  petition,  praying  for  the  allowance  of  a  Writ  of 
Error,  an  assignment  intended  to  be  urged  by  him, 
praying,  also,  that  a  transcript  of  the  record  and  pro- 
ceedings and  papers  upon  which  the  judgment  herein 
was  rendered,  duly  authenticated,  may  be  sent  to 
the  United  States  .Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  Circuit,  and  that    such    other    and 
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further  proceedings  may  be  had  as  may  be  proper 
in  the  premises. 

On  consideration  whereof,  the  Court  does  allow 
the  Writ  of  Error  upon  the  plaintiff  giving  bond  ac- 
cording to  law,  in  the  sum  of  Two  Hundred  Dollars 
which  shall  operate  a  supersedeas  bond. 

FRANK  S.  DIETRICH, 

Judge. 

[Endorsed] :  Filed  Feb.  16,  1915.  A.  L.  Richard- 
son, Clerk.     By  P.  E.  Zanger,  Deputy.     [58] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

RUDOLPH  SCHULTZ, 

Plaintiff, 
vs. 

STACK-GIBBS  LUMBER  COMPANY,  a  Corpo- 
ration, 

Defendant. 

Bond  on  Writ  of  Error. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  Rudolph  Schultz  as  principal  and  the  Na- 
tional Surety  Company,  as  sureties,  are  held  and 
firmly  bound  unto  the  defendant  in  error,  Stack- 
Gibbs  Lumber  Company,  in  the  full  sum  of  Two 
Hundred  ($200.00)  Dollars  to  be  paid  to  the  said 
defendant,  Stack-Gibbs  Lumber  Company,  its  cer- 
tain attorneys,  successors,  or  assigns;  to  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors,  and  administrators  and  success- 
ors, jointly  and  severally  by  these  presents.     Sealed 
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with  our  seals,  and  dated  this  10th  day  of  March, 
A.  D.  1915. 

Whereas,  lately  at  a  District  Court  of  the  United 
States  for  the  District  of  Idaho,  Northern  Division, 
in  a  suit  depending  in  said  court,  between  Rudolph 
Schultz,  plaintiff,  and  Stack-Gibbs  Lumber  Com- 
pany, defendant,  a  judgment  was  rendered  against 
the  said  Rudolph  Schultz  and  the  said  Rudolph 
Schultz  having  obtained  a  Writ  of  Error  and  filed  a 
copy  thereof  in  the  clerk's  office  of  the  said  court  to 
reverse  the  judgment  in  the  aforesaid  suit,  and  a 
citation  directed  to  the  said  Stack-Gibbs  Lumber 
Company,  citing  and  admonishing  it  to  be  and  ap- 
pear at  a  session  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  to  be  holden  at  the 
City  of  San  Francisco  in  said  circuit,  on  the  third 
day  of  May,  next.     [59] 

Now  the  condition  of  the  above  obligation  is  such, 
that  if  the  said  Rudolph  Schultz  shall  prosecute  said 
writ  of  error  to  effect  and  answer  all  damages  and 
costs  if  he  fail  to  make  the  said  plea  good,  then  the 
above  obligation  to  be  void,  else  to  remain  in  full 
force  and  virtue. 

RUDOLPH  SCHULTZ.     (Seal) 
NATIONAL  SURETY  COMPANY, 
A.  L.  NICHOLSON, 

Agent. 
J.  H.  WIXOM, 
Attorney  in  Fact. 
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Sealed  and  delivered  in  the  presence  of 

ESTELLA  PERKINS, 
MARIE  PERKINS. 
Approved  by 

FRANK  S.  DIETRICH, 
District  Judge.     [60] 
State  of  Idaho, 
County  of  Shoshone, — ss. 

A.  L.  Nicholson  and  J.  H.  Wixom  being  first  duly 
sworn,  each  for  himself  and  not  one  for  the  other,  on 
oath  deposes  and  says:  That  he,  jointly  with  the 
other,  is  the  attorney  in  fact  of  the  National  Surety 
Company,  the  surety  named  in  the  foregoing  under- 
taking; that  as  such  attorney  in  fact  he  is,  jointly 
with  the  other,  authorized  to  execute  surety  bonds 
and  undertakings  for  and  on  behalf  of  the  said  surety 
company  in  the  State  of  Idaho.  That  the  said  surety 
company  has  complied  with  all  of  the  laws  of  the 
State  of  Idaho  relating  to  such  corporations  and  is 
authorized  to  execute  bonds  and  undertakings,  and 
to  do  business  in  the  State  of  Idaho  as  is  evidenced 
by  the  certificate  now  on  file  in  the  office  of  the 
County  Recorder  of  Shoshone  County,  State  of 
Idaho,  and  also  in  the  office  of  the  Secretary  of  State 
:>t  the  State  of  Idaho,  at  Boise,  Idaho. 

NATIONAL  SURETY  COMPANY. 
A.  L.  NICHOLSON, 

Agent. 
J.  H.  WIXOM, 
Attorney  in  Fact. 
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Subscribed  and  sworn  to  before  me  this  11th  day 
of  March,  1915. 

[Seal]  R.  E.  WENIGEN, 

Probate  Judge. 

[Endorsed] :  Filed  March  20th,  1915.     A.  L.  Rich- 
ardson, Clerk.     By  Pearl  E.  Zanger,  Deputy.     [61] 


Order  Extending  Time  to  File  Transcript. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

RUDOLPH  SCHULTZ, 

Plaintiff, 
vs. 

STACK-GIBBS  LUMBER  COMPANY,  a  Corpo- 
ration, 

Defendant. 

It  appearing  by  suggestion  that  because  of  dis- 
tance for  communication  and  the  time  required  to 
prepare  and  print  the  transcript  in  the  above-en- 
titled action  that  the  period  for  the  same  allowed  and 
required  by  the  Writ  of  Error,  herein,  is  too  short, 
on  motion  of  Chas.  E.  Miller,  one  of  the  attorneys  for 
plaintiff  in  error : 

IT  IS  ORDERED  that  the  time  in  which  the 
plaintiff  in  error  may  file  the  transcript,  herein,  be 
extended  for  a  period  of  30  days  beyond  the  return 
day  mentioned  in  the  Writ  of  Error,  herein. 

Dated  at  Boise,  Idaho,  April  12,  A.  D.  1915. 

FRANK  S.  DIETRICH, 
Judge  of  Said  Court. 
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[Endorsed]  :  Filed  April  12tli,  1915.     A.  L.  Rich- 
ardson, Clerk.     By  Pearl  E.  Zanger,  Deputy.     [62] 


\X\n  the  District  Court  of  the  United  States  for  the> 
District  of  Idaho,  Northern  Division. 

RUDOLPH  SCHULTZ, 

Plaintiff, 
'    vs. 

STACK-GIBBS  LUMBER  COMPANY,  a  Corpo- 
ration, 

Defendant. 

Praecipe  for  Transcript. 

To  the  Clerk  of  Said  Court: 

You  are  requested  to  make  a  transcript  of  record 
to  be  filed  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  pursuant  to  a  writ  of 
error  allowed  in  the  above-entitled  cause  and  to  in- 
clude in  such  transcript  of  record  the  following,  and 
no  other  papers  or  exhibits,  to  wit : 

1.  Order  of  Removal  by  State  Court. 

2.  Plaintiff's  Complaint,  Summons  and  Proof  of 

Service. 

3.  Defendant's  Motion  to   Strike   Out  Parts   of 

Complaint. 

4.  Order  Made  on  Said  Motion. 

5.  Plaintiff's  First  Bill  of  Exceptions. 

6.  Defendant's  Demurrer  to  Complaint. 

7.  Order  Sustaining  Such  Demurrer. 

8.  Plaintiff's  Election  to  Stand  on  Same. 

9.  Judgment  Dismissing  Action. 
10.     Petition  for  Writ  of  Error. 
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11.  Assignment  of  Errors. 

12.  Order  Allowing  Writ  of  Error. 

13.  Order  Fixing  Bond  on  Writ  of  Error. 

14.  Bond  on  Writ  of  Error. 

15.  Writ  of  Error. 

16.  Citation  in  Error  and  Proof  of  Lodging  With 

Clerk. 

17.  Admission  of  Service  of  Citation.     [63] 

18.  This  Praecipe. 

CHAS.  E.  MILLER, 
J.  H.  WIXOM, 
Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  March  20,  1915.     A.  L.  Rich- 
ardson, Clerk.     By  Pearl  E.  Zanger,  Deputy.     [64] 


[Writ  of  Error  (Original).] 

The  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

The  United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

The  President  of  the  United  States  to  the  Honorable 
Judge  of  the  District  Court  of  the  United  States, 
for  the  District  of  Idaho,  Greeting : 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment,  of  a  plea  which  is  in 
the  said  District  Court,  before  you,  between  Rudolph 
Schultz,   plaintiff,   and   Stack-Gibbs  Lumber   Com- 
pany, defendant,  a  manifest  error  hath  happened,  to 
the  great  damage  of  the  said  Rudolph  Schultz,  plain- 
tiff, as  by  his  complaint  appears,  we  being  willing 
that  error,  if  any  hath  been,  should  be  duly  corrected, 
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and  full  and  speedy  justice  done  to  the  parties  afore- 
said in  this  behalf,  do  command  you,  if  judgment  be 
therein  given,  that  then  under  your  seal,  distinctly 
and  openly,  you  send  the  record  and  proceedings 
aforesaid,  with  the  things  concerning  the  same,  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  together  with  this  writ,  so  that  you  have  the 
same  at  San  Francisco,  on  the  19th  day  of  April  next, 
in  the  said  Circuit  Court  of  Appeals,  to  be  then  and 
there  held,  that  the  record  and  proceedings  aforesaid 
being  inspected,  the  said  Circuit  Court  of  Appeals 
may  cause  further  to  be  done  therein  to  correct  that 
error,  what  of  right,  and  according  to  the  laws  and 
customs  of  the  United  States,  should  be  done. 

Witness  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  United  States,  this  20th  day  of 
March,  A.  D.  1915,  in  the  139th  year  of  the  independ- 
ence of  the  United  States  of  Ameri-ca. 

[Seal]  Attest:    A.  L.  RICHARDSON, 

Clerk  of  the  District  Court  of  the  United  States,  Dis- 
trict of  Idaho. 

By  Pearl  E.  Zanger, 

Deputy. 

Allowed  by 

FRANK  S.  DIETRICH, 
U.  S.  District  Judge.     [65] 
[66] 

[Endorsed] :  No.  594.  The  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Rudolph 
Schultz,  Plaintiff,  vs.  Stack-Gibbs  Lumber  Company, 
Defendant.     Writ  of  Error.     Filed  on  Return  April 
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7,   1915.     A.  L.   Richardson,   Clerk.     By   Pearl   E. 
Zanger,  Deputy. 


[Citation  on  Writ  of  Error  (Original).] 

The  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

The  United  States  of  America, 

Ninth  Judicial  Circuit, — ss. 

To  Stack-Gibbs  Lumber  Company,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear at  a  session  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  to  be  holden  at  the 
City  of  San  Francisco,  in  said  circuit,  on  the  19th 
day  of  April  next,  pursuant  to  a  writ  of  error  filed  in 
the  clerk's  office  of  the  District  Court  of  the  United 
States  for  the  District  of  Idaho,  wherein  Rudolph 
Schultz,  is  plaintiff  in  error,  and  you  are  defendant 
in  error,  to  show  cause,  if  any  there  be,  why  the  judg- 
ment rendered  against  the  said  plaintiff  in  error,  as 
in  the  said  writ  of  error  mentioned,  should  not  be 
corrected,  and  why  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 

Witness  the  Honorable  FRANK  S.  DIETRICH, 
District  Judge  of  the  United  States  for  the  District 
of  Idaho,  at  Boise,  within  said  circuit,  this  20th  day 
of  March,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  fifteen,  and  of  the  independence  of  the 
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United  States  of  America,  the  one  hundred  and 
thirty-nine. 

FRANK  S.  DIETRICH, 
United  States  District  Judge. 
[Seal]  Attest:    A.L.RICHARDSON, 

Clerk. 
We  hereby  this  31  day  of  March,  A.  D.  1915,  ac- 
cept due  personal  service  of  this  citation  on  behalf  of 
Stack-Gibbs   Lumber   Company,   the   defendant   in 
error. 

EZRA  R.  WHITLA. 


Attorneys  for  Defendant  in  Error,     [67] 

[Endorsed]  :  No.  594.  The  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Rudolph 
Schultz,  Plaintiff,  vs.  Stack-Gibbs  Lumber  Company, 
Defendant.  Citation.  Filed  on  Return  April  7, 
1915.  A.  L.  Richardson,  Clerk.  By  Pearl  E.  Zan- 
ger.  Deputy. 
[68] 


[Return  to  Writ  of  Error.] 

And  thereupon  it  is  ordered  by  the  Court  that  the 
foregoing  transcript  of  the  record  and  proceedings 
in  the  cause  aforesaid,  together  with  all  things  there- 
unto relating,  be  transmitted  to  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  the  same  is  transmitted  accordingly. 
[Seal]  Attest:    A.L.RICHARDSON, 

Clerk. 
By  Pearl  E.  Zanger, 
Deputy  Clerk.     [69] 


70  Rudolph  SchuUz  vs. 

[Certificate    of    Clerk    U.    S.    District    Court    to 

Transcript  of  Record.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division. 

RUDOLPH  SCHULTZ, 

Plaintiff, 

STACK-GIBBS  LUMBER  COMPANY, 

Defendant. 

I,  A.  L.  Richardson,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  do 
hereby  certify  that  the  above  and  foregoing  trans- 
script  of  pages  numbered  from  1  to  70,  inclusive,  con- 
tain true  and  correct  copies  of  the  Complaint,  Sum- 
mons, Proof  of  Service  of  Summons,  Petition  for 
removal.  Bond  on  Removal,  Notice  of  Filing  Peti- 
tion Bond  for  Remo\c*l,  Order  of  Removal,  Clerk's 
Certificate  to  Transcript  Removed  to  State  Court, 
Motion  to  Strike  Out  Part  of  Complaint,  Order  on 
Motion  to  Strike  Out  Part  of  Complaint,  Plaintiff's 
First  Bill  of  Exceptions,  Demurrer,  Order  Sustain- 
ing Demurrer,  Election  of  Plaintiff  to  Stand  on  His 
Complaint,  Judgment  of  Dismissal,  Petition  for 
Writ  of  Error,  Assignment  of  Error,  Order  Allow- 
ing Writ  of  Error,  Bond  on  Writ  of  Error,  Praecipe 
for  Transcript,  Order  Extending  Time  to  File  Tran- 
script, Original  Writ  of  Error,  Original  Citation, 
Return  to  Record  and  Clerk's  Certificate,  which  to- 
gether constitute  the  transcript  of  the  record  herein 
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upon  appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  the  cost  of  the  record  herein 
amounts  to  the  sum  of  $40  and  that  the  same  has 
been  paid  by  the  Appellant. 

WITNESS  my  hand  and  the  seal  of  said  court,  af- 
fixed at  Boise,  Idaho,  this  21st  day  of  April,  1915. 
[Seal]  A.  L.  RICHARDSON, 

Clerk. 
By  Pearl  E.  Zanger, 
Deputy  Clerk.     [70] 


[Endorsed]:  No.  2604.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Rudolph 
Schultz,  Plaintiff  in  Error,  vs.  Stack-Gibbs  Lumber 
Company,  a  Corporation,  Defendant  in  Error. 
Transcript  of  Record.  Upon  Writ  of  Error  to  the 
United  States  District  Court  of  the  District  of  Idaho, 
Northern  Division. 
Filed  May  1,  1915. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 


No.  2604. 


Oltrrmt  (Hmvt  of  Appeals 

Sqv  tbi9  Nititlf  (Birrutt 


RUDOLPH  SCHULTZ, 

Plaintiff  in  Error. 

^•y-  )  At  Law 

STACK-GIBBS    LUMBER    COMPANY, 
Defendant  in  Error. 


Imf  f0r  jpilamttff  in  lErrcr 


upon  Writ   of   Error   to   the   United   States    District 

Court  for  the  District  of  Idaho, 

Northern  Division. 


CHAS.   E.   MILLER, 
JUSTIN  H.  WIXOM, 

Counsel  for  Plaintiff  in  Error. 
P.  O.  Address,  Wallace,  Idaho. 


f  «  SORBEN  00.  1S5367 


No.  2604. 


Oltrrmt  Qlourt  of  Ap^i^alfi 


RUDOLPH   SCHULTZ, 

Plaintiff  in  Error. 

^•f-  )  At  Law 

STACK-GIBBS    LUMBER    COMPANY, 
Defendant  in  Error. 


STATEMENT  OF  THE  CASE. 

This  is  an  action  brought  to  recover  damages  for 
the  breaches  of  two  logging  contracts,  entered  into 
contemporaneously  between  the  same  parties,  at  Koot- 
enai County,  Idaho.  The  complaint  contained  two 
causes  of  action,  the  two  contracts  being  attached  to 
and  made  a  part  of  the  same,  and  the  breaches  were 
stated  separately. 

The  defendant  in  error,  defendant  below,  first 
interposed  a  motion  to  strike  certain  portions  of  the 
complaint  as  being  incompetent,  irrelevant,  imma- 
terial, redundant,  sham  and  frivolous  matters  and 
things,  which  motion  was  granted  by  the  Court  as  to 


fcnir    paragraphs    of    the    first    cause    of    action,    as 
ai)i)ears  from  the  1)111  of  Rxceptions  herein. 

Thereafter  defendant  in  error  demurred  to  the 
entire  complaint  and  the  demurrer  was  sustained.  The 
plaintiff  in  error  electing  to  stand  on  his  complaint, 
judgment  of  dismissal  and  for  costs  was  entered. 
The  cause  comes  here  on   writ  of  error. 

The  first  cause  of  .actiorLjrecites  that  on  or  about 
October  15th,  1912,  the  defendant  was  the  owner  of 
certain  lands  in  Shoshone  County,  Idaho,  having 
grown  thereon  large  quantities  of  merchantable  white 
and  yellow  pine  timber  and  a  large  ([uantity  of  mixed 
and  other  varieties  or  tree ;  that  the  defendant  was 
then  and  ever  since  has  been  engaged  in  operating  a 
saw-mill  for  the  purpose  of  manufacturing  logs  into 
lumber  and  wood  products;  that  the  plaintiff  had 
been,  for  a  long  time,  engaged  in  logging  timber  and 
was  experienced  and  skilled  therein ;  that  on  or  about 
said  October  15,  1912,  the  plaintiff  and  defendant  en- 
tered into  a  contract  in  writing,  a  copy  of  which, 
marked  Exhibit  "A",  was  attached  to  the  complaint, 
whereby  the  defendant  contracted  with  the  plaintiff 
for  the  cutting  and  removal  of  all  the  merchantable 
w'hite  and  yellow  pine  timber,  standing,  growing,  and 
"being  upon  said  lands  and  providing  that  said  white 
and  yellow  pine  timber  should  l)e  cut  and  removed 
from  said  lands  on  or  before  June  1st,  1914;  that 
upon  the  execution  and  delivery  of  said  contract,  made 
in  duplicate,  the  plaintiff  entered  upon  the  perform- 
ance of  his  part  of  the  same  and  employed  a  large 
number  of  men  to  assist  therein,  purchased  and  leased 


the  right  of  way  for  the  necessary  roads  and  skid- 
ways,  at  a  cash  outlay  of  more  than  $1,100.00,  pur- 
chased and  furnished  teams  and  invested  a  large 
amount  of  money,  to-v/it :  More  than  $700.00  in  camp 
equipage,  tools  and  supplies,  and  expended  the  sum 
of  $225.00  for  labor,  and  by  December  15,  1912,  had 
fully  cut  and  placed  upon  skids  250,000  feet  of  white 
and  yellow  pine  and  in  addition  thereto  felled  100,000 
feet  of  similar  timber  ready  to  place  upon  skids,  and 
in  ever}^  w^ay  complied  with  the  conditions  of  said 
contract  upon  his  part;  that  under  the  terms  of  said 
contract  it  was  provided  that  on  the  15th  day  of  each 
month  for  all  white  pine  and  yellow  pine  logs,  the  plaintiff 
was  to  place  or  caused  to  be  placed  on  skids  for  trans- 
portation, the  defendant  was  to  pay  plaintiff  the 
sum  of  $3.25  for  each  1000  feet  of  logs,  board  meas- 
ure, placed  upon  said  skids  and  that  in  accordance 
with  said  contract  the  plaintiff  had  fully  cut  and 
placed  upon  said  skids  250,000  feet  of  white  and 
yellow  pine  as  aforesaid  and  that  then  and  there  it 
became  and  was  the  duty  of  the  defendant  to  pay 
plaintiff  the  sum  of  $3.25  per  1000  feet  of  logs,  board 
measure,  placed  upon  said  skids  and  that  in  accord- 
ance with  said  contract  the  plaintiff  had  fully  cut 
and  placed  upon  said  skids  250,000  feet  of  white  and 
yellow  pine  as  aforesaid,  and  that  then  and  there  it 
became  and  was  the  duty  of  the  defendant  to  pay 
plaintiff  the  sum  of  $3.25  per  1000  feet,  the  said  logs 
having  been  scaled  as  required  by  said  contract  and 
amounting  in  the  aggregate  to  the  sum  of  $812.50; 
that  at  the  time  of  the  making  of  "said,  contract,  Ex- 


hibit  "A",  the  plaintifif  had  to  his  credit  in  bank  the 
sum  of  $700.00,  his  total  cash  capital,  of  which  fact 
he  informed  the  defendant;  that  he,  further,  then 
and  there  informed  the  defendant  that  he  owned  a 
homestead  in  said  County  which  he  could  and  would 
incumber  for  as  large  amount  as  he  could  by  his 
best  endeavors  obtain,  all  of  which  he  informed  the 
defendant,  and  the  defendant  then  and  there  well 
knew  the  same  and  was  fully  advised  of  the  plaintiff's 
financial  condition;  that  among  other  things  the  said 
contract  provided  and  required  that  the  plaintiff  should 
furnish  the  right  of  way  over  which  to  haul  the  logs 
from  said  lands;  that  on  or  about  the  said  October 
75,  rgrp,  the  plaintiff  had  expended  for  right  of  way 
for  said  road  the  sum  of  $200.00,  more  than 
$1100.00  to  construct  said  road  and  to  fit  the  same 
for  the  purpose  of  hauling  said  logs  to  water,  and 
had,  in  addition,  expended  for  supplies  and  rent  of 
buildings  more  than  $700.00;  that  he  had  mortgaged 
his  said  homestead  for  as  large  amount  as  he  could 
obtain,  and  that  the  expenditures  made  in  and  about 
the  said  business  by  plaintiff  and  required  to  be  made 
under  the  said  contract,  he  had  exhausted  all  of  his 
resources;  that  on  said  last  mentioned  date,  the  same 
being  due  under  said  contract,  the  plaintiff  requested 
the  defendant  to  pay  him  the  sum  of  $812.50  for 
the  logs  already  placed  upon  the  skids  as  aforesaid, 
which  said  sum  or  any  other  sum  the  defendant  re- 
fused and  neglected  to  pay,  and  that  upon  four  dif- 
ferent other  times  plaintiff  had  demanded  from  de- 
fendant payment  of  said  sum  and  the  defendant  neglect- 


ed  and  refused  to  pay  said  amount  or  any  portion  thereof 
to  plaintiff  for  his  said  services  and  carrying  out 
his  part  of  said  contract;  that  the  plaintiff,  then  and 
there,  to-wit:  at  the  time  of  the  first  refusal  and  the 
subsequent  refusals  to  pay,  had  expended  all  the 
cash  money  which  the  said  plaintiff  had,  had  mort- 
gaged his  homestead,  to  enable  him  to  carry  out 
his  part  of  said  contract,  had  exhausted  all  of  his 
resources  and  was  utterly  unable  to  obtain  money 
or  further  credit  from  any  source  whatever,  and 
that,  unless  the  defendant  paid  him  the  amount  afore- 
said, he  would  be  unable  to  carry  out  his  part  of  said 
contract,  all  of  which  facts  were  fully  understood  by 
the  defendant,  and  the  defendant  was  fully  cognizant 
of  the  same;  that  because  of  the  refusal  to  pay  him, 
the  plaintiff,  the  amount  of  money  so  due  him,  the 
payment  of  which  would  have  enabled  him  readily 
to  proceed  with  his  contract  and  to  carry  out  his 
part  of  the  same,  the  defendant  having  refused  to 
pay  him  the  same,  the  plaintiff  was  unable  to  com- 
plete his  part  of  the  said  contract  and  to  go  on  with 
the  same,  and  because  of  the  acts  of  the  defendant 
aforesaid,  the  plaintiff  was  obliged  to  suspend  all 
efforts  to  carry  out  his  part  of  said  contract  and  to 
abandon  the  same;  that  there  was  growing  upon  the 
said  lands  hereinbefore  described  3,500,000  feet  of 
yellow  pine  and  1,500,000  feet  of  white  pine,  all  of 
which  would  have  been  cut,  felled  and  transported 
by  plaintiff,  in  accordance  with  his  part  of  said  con- 
tract, if  the  defendant  had  not  repudiated  its  obliga- 
tions to  pay  to  plaintiff  for  his  work  and  labor  the 


amount,  on  the  time  and  in  the  manner  provided  by 
said  contract,  and  the  plaintiff  not  been  prevented 
from  carrying  out  said  contract  by  the  acts  of  the 
defendant;  that  had  the  plaintiff  been  permitted  to 
carry  out  his  part  of  said  contract  he  would  have  had 
a  profit  thereon  of  the  sum  of  $1.00  per  1000  feet, 
board  measure,  of  the  aggregate  of  said  timber,  to- 
wit:  five  million  feet;  and  that  by  reason  of  the 
default  of  the  defendant  and  its  repudiation  of  its 
said  contract,  Exhibit  "A",  the  plaintiff  had  been 
damaged  in  the  sum  of  $5000.00,  which  he  would 
have  realized  as  profits  upon  his  said  contract,  the 
sum  of  $700.00  expended  by  him  for  supplies  and 
rent  of  building,  the  sum  of  $200.00  expended  by 
him  for  right  of  way,  $iioo.oo  expended  by  him  for 
making  said  road  way,  and  $255.00  expended  by  him 
for  labor,  all  of  which  was  lost  to  him  by  reason  of 
the  said  acts  of  defendant. 

The  plaintiff  prayed  judgment  against  the  defend- 
ant, on  said  first  cause  of  action,  for  the  sum  of 
$7255.00  and  his  costs. 

In  stating  his  second  cause  of  action,  the  plaintiff 
adopted  paragraphs  1,  2  and  3  of  his  first  cause  of 
action  and  made  the  same  a  part  thereof. 

The  plaintiff  further  alleged  that  on  October  15, 
1912,  in  consideration  of  the  plaintiff  having  entered 
into  the  contract,  Exhibit  "A",  the  defendant  entered 
into  a  contract  with  plaintiff  in  writing,  whereby  the 
defendant  agreed  to  sell  to  plaintiff  and  the  plaintiff 
agreed  to  purchase  from  defendant,  all  timber  grow- 
ing up  the  lands  described  in  the  first  cause  of  action 
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other  than  the  merchantable  white  and  yellow  pine 
growing,  situate  and  being  thereon,  to-wit:  All  mixed 
white  fir,  red  fir,  tamarack,  spruce,  black  pine  and 
cedar  timber,  at  and  for  the  price  and  sum  of  50c 
per  1000  feet,  the  plaintiff  to  have  four  years  to  cut 
and  remove  the  same,  a  copy  of  which  contract, 
marked  Exhibit  "B",  was  attached  to  and  made  a 
part  of  the  said  complaint,  the  said  contract  Exhibit 
"A"  being  specially  referred  to  in  said  Exhibit  "B"; 
that  tJie  said  contract  Exhibit  "B"  zvas  dependent 
upon  and  in  its  carrying  out  was  to  follow  the  com- 
pletion of  the  contract  Exhibit  "A",  and  that  by  rea- 
son of  the  repudiation  and  default  of  the  defendant 
described  in  paragraphs  4,  5,  6  and  7,  stated  in  said 
first  cause  of  action  to  which  reference  was  had, 
and  the  same  was  made  a  part  of  his  statement  of 
his  second  cause  of  action,  the  plaintiff  was  pre- 
vented from  carrying  out  his  part  of  the  contract  de- 
scribed in  Exhibit  "B"  attached  to  his  complaint, 
and  he  was  obliged,  because  of  the  said  acts  of  the 
defendant,  to  abandon  the  same;  that  there  was 
growing,  standing  and  situate  upon  the  said  lands 
3,500,000  feet  of  mixed  timber,  referred  to  and  made 
the  subject  of  the  contract  of  Exhibit  "B" ;  that  if 
the  defendant  had  kept  its  several  obligations,  en- 
tered into  with  the  plaintiff  and  had  not  repudiated 
and  been  in  default  in  the  carrying  out  of  its  said 
contracts,  the  plaintiff,  in  the  performance  of  his 
part  of  said  contract.  Exhibit  "B",  would  have  made 
a  profit  of  75c  per  1000  feet,  board  measure,  of  said 
mixed  timber,  to-wit:  an  aggregate  profit  of  $2625.00, 


and  by  reasons  of  the  acts,  repudiations  and  default  of 
the  defendant,  the  plaintiff  had  been  damaged  in 
the  said  sum.  Upon  his  second  cause  of  action  the 
plaintiff  prayed  judgment  in  the  sum  of  $2625.00  and 
his  costs,  making  an  aggregate  judgment  of  $9880.00 
upon  both  causes  of  action. 

After  the  motion  to  strike  portions  of  the  com- 
plaint setting  out  the  first  cause  of  action,  the  de- 
fendant interposed  a  special  demurrer  to  both  causes 
of  action  upon,   substantially   the   following  grounds: 

1.  That  it  does  not  appear  from  the  complaint 
that  the  logs  in  question  were  scaled  as  provided  in 
the  contract  and  that  the  clause  in  the  contract  pro- 
viding for  scaling  the  logs  cut  is  a  condition  precedent. 

2.  That  it  does  not  appear  from  the  complaint 
that  the  plaintiff  furniscd  defendant  with  receipts 
showing  the  payment  of  all  labor  and  supplies  con- 
nected with   said  logging  operation. 

3.  That  it  does  not  appear  from  the  complaint 
that  plaintiff  acquired  and  constructed  the  roads  re- 
ferred to  in  contract. 

4.  That  recovery  of  special  damages  is  erron- 
eously sought. 

:j:    5.     That    two    causes    of    action    are    improperly 

united. 

,^     6.     Sufficiency  of  complaint  in  pleading  the  second 

cause  of  action. 


SPECIFICATION  OF  ERRORS. 

First.  For  that  the  Court  erred  in  its  order  and 
judgment  of  June  4th,  A.  D.  1914,  in  striking  from 
the  first  cause  of  action,  set  forth  in  the  plaintiff's 
complaint,  the  following  paragraphs  therein  contained, 
to-wit : 

Commencing  with  the  word  "that,"  being  the  first 
word  in  paragraph  6  of  said  first  cause  of  action,  and 
continuing  down  to  and  including  the  words  "financial 
condition,"  being  at  the  insertion  of  the  second  semi- 
colon in  said  paragraph,  and  being  the  following 
matter,   to-wit: 

"That  at  the  time  of  the  making  of  the  said  con- 
tract with  the  defendant,  "Exhibit  A",  the  plaintiff 
had  to  his  credit  in  the  bank  the  sum  of  about  seven 
hundred  dollars,  his  total  cash  capital,  of  which  fact 
he  informed  the  defendant;  that  he  further,  then 
and  there,  informed  the  defendant  that  he  owned  a 
homestead  at  or  near  Kingston,  in  said  County  of 
Shoshone,  which  he  could  and  would  incumber  for 
as  large  amount  as  he  could  by  his  best  endeavors 
obtain,  and  that  these  two  items  constituted  his  entire 
and  obtainable  assets,  all  of  which  he  informed  the 
defendant,  and  the  defendant  then  and  there  well 
knew  the  same  and  was  fully  advised  of  the  plaintiff's 
financial  condition." 

Also  that  part  thereof  commencing  with  the  word 
"that"  on  the  fourth  semicolon  in  said  paragraph  6, 
on   page  4   of   said   complaint,    and   continuing   down 
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to  and  including  the  words  "all  his  resources"  in 
said  paragraph,  being  the  following  matter,  to-wit: 

'That  he  had  mortgaged  his  said  homestead  for 
as  large  amount  as  he  was  able  to  obtain  and  that 
the  expenditures  made  in  and  about  the  said  busi- 
ness by  plaintiff  and  required  to  be  made  under  the 
terms  of  said  contract  had  exhausted  all  of  his 
resources." 

Also  the  following  matter  in  said  paragraph  6, 
commencing  with  the  word  "and"  immediately  fol- 
lowing the  last  semicolon  in  said  paragraph,  and  con- 
tinuing down  to  and  including  all  of  the  balance  of 
said    paragraph,    being    the    following    matter,    to-wit 

"And  that  the  plaintiff,  then  and  there,  to-wit: 
at  the  time  of  the  first  refusal  and  at  the  subsequent 
refusals  to  pay,  had  expended  all  of  the  cash  money 
which  he,  the  plaintiff,  had,  that  he  had  mortgaged 
his  homestead  to  enable  him  to  carry  out  his  part 
of  said  contract;  that  he  had  exhausted  all  of  his 
resources  and  that  he  was  utterly  unable  to  obtain 
further  money  or  credit  from  any  source  whatever, 
and  that  unless  the  defendant  paid  him  the  amount 
so  due  to  him  as  aforesaid,  he  would  be  unable  to 
carry  out  his  part  of  said  contract,  all  of  which  facts 
were  fully  understood  by  the  defendant  and  the 
defendant  was  fully  cognizant  of  the  same." 

Also,  all  of  paragraph  7,  as  follows,  to-wit: 

"That  because  of  the  refusal  of  the  defendant  to 
pay  him,  the  plaintiff,  the  amount  of  money  so  due 
him,  as  aforesaid,  the  payment  of  which  would  have 
enabled  the  plaintiff  readily  to  proceed  with  his  con- 
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tract  and  to  carry  out  his  part  of  the  same,  but  the 
defendant  having  refused  to  pay  the  same,  the  plain- 
tiff was  unable  to  complete  his  part  of  the  said  con- 
tract and  to  go  on  with  the  same  and  because  of 
the  acts  of  the  defendant,  aforesaid,  he,  the  plaintiff, 
was  obliged  to  suspend  all  efforts  to  carry  out  his 
part  of  the  said  contract  and  to  abandon  the  same." 

Second.  The  Court  erred  in  holding  and  deciding 
that  the  portions  of  the  complaint  set  out  in  said 
first  assignment  of  error  was  incompetent,  irrelevant, 
immaterial,  redundant,  sham  and  frivolous  and  there- 
fore subject  to  be  stricken. 

Third.  The  Court  erred  in  sustaining  the  motion 
of  the  defendant  to  strike  from  said  complaint  the 
paragraphs  set  out  in  said  first  assignment  of  error. 

Fourth.  The  Court  erred  in  sustaining  the  de- 
murrer of  the  defendant  herein,  to  plaintiff's  first 
cause  of  action,  in  holding  and  deciding  that  the  pro- 
vision in  the  contract.  Exhibit  "A",  upon  which  said 
first  cause  of  action  was  based,  which  provided  that 
the  plaintiff  should  build  roads  from  the  skidways  to 
the  banking  ground  on  Pine  Creek,  so  that  the  logs 
could  be  hauled  to  Pine  Creek  without  additional  ex- 
pense, was  a  condition  precedent  to  the  maturity  of 
the  obligation  to  make  the  first  payment,  provided 
for  in  said  contract,  Exhibit  "A". 

Fifth.  The  Court  erred  in  sustaining  the  demurrer 
of  the  defendant  to  the  first  cause  of  action  of  the 
complaint  of  the  plaintiff. 

Sixth.  The  Court  erred  in  holding  and  deciding 
that  the  second  cause  of  action  set  forth  in  the  com- 
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plaint  of  the  plaintiff  herein  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against  the 
defendant. 

Seventh.  The  Court  erred  in  rendering  judgment 
against  this  plaintiff  upon  the  sustaining  of  the  de- 
murrer of  the  defendant. 

Eighth.  The  Court  rendered  judgment  against 
this  plaintiff  whereas  judgment  ought  to  have  been 
rendered  in  favor  of  the  plaintiff,  and  against  the 
defendant. 

ARGUMENT. 

The  theory  of  the  right  of  recovery  by  the  plain- 
tiff in  error  was  so  completely  denied  by  the  emascu- 
lation of  his  complaint  in  granting  the  motion  to 
strike,  as  set  forth  in  the  bill  of  exceptions,  that  any 
probable  result,  thereafter,  appeared  to  be  negligible. 
Hence,  while  the  expense  of  the  record  was  within 
his  possible  reach,  he  has  brought  his  contention 
here. 

In  framing  the  complaint  and  alleging  the  damages, 
the  case  of  Skagit  Railway  and  Lumber  Company  vs. 
Cole,  2  Wash.  57,  and  cases  there  cited,  were  closely 
followed.  If  the  rule  there  announced  is  the  correct 
one,  the  motion,  here,  to  strike,  should  have  been 
denied;  if  this  Court  shall  disagree  with  those  cases 
and  announce  the  contrary  doctrine,  then  the  plaintiff 
in  error  is,  virtually,  without  any  remedy. 

The  Washington  case,  above  referred  to,  was 
brought  to  recover  damages  in  the  sum  of  $7575.00  for 
an  alleged  breach  of  contract  entered  into  between  the 
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appellant  and  appellee,  by  which  the  appellant  let 
to  the  appellee,  for  a  certain  term  of  years,  men- 
tioned in  the  contract,  certain  lands  therein  described, 
and,  in  consideration  of  the  sum  of  $1.50  per  thou- 
•  sand  feet  of  stumpage,  sold  and  gave  him  license  to 
cut  saw  logs,  piles  and  spars  upon  said  lands  during 
such  time;  and  further  agreed  to  furnish  to  said 
appellee  at  the  reasonable  market  price  all  the  pro- 
visions and  logging  supplies  needed  by  him  during 
the  continuance  of  said  contract.  The  appellee  claimed 
that  he  entered  upon  the  performance  of  his  part  of 
the  contract,  and  employed  a  large  number  of  teams, 
and  invested  a  large  amount  of  money  in  camp  equip- 
age, tools,  etc.,  and  in  every  respect  fulfilled  all  the 
conditions  of  the  contract  on  his  part,  but  that  during 
the  months  of  July  and  August  and  the  first  part  of 
September,  1888,  the  appellant  refused  to  furnish  him 
logging  supplies  and  provisions,  as  provided  in  the 
contract,  and  that  in  consequence  of  such  failure 
the  appellee  made  13  trips  from  his  logging  camp  to  the 
place  of  business  of  the  appellant  at  an  expense  of  $195.00 
for  the  purpose  of  procuring  such  supplies,  but  in 
consequence  of  the  appellant's  failure  to  furnish  them, 
these  trips  were  made  useless;  and  claimed  further 
that,  during  this  period,  in  consequence  of  appellant's 
failure  to  furnish  such  supplies,  the  business  of  the 
appellee  was  interrupted  and  his  teams  compelled  to 
remain  idle,  to  his  damage  in  the  sum  of  $450.00. 
The  appellee  claimed  further  that  the  appellant  failed 
and  refused  to  supply  him  with  provisions  and  log- 
ging  appliances,    as   provided    in    said   contract    from 
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the  12th  day  of  September,  1888,  for  a  period  of  six 
weeks  continuously,  and  in  consequence  of  such  failure 
the  appellee  was  unable  to  carry  on  his  business  and 
was  compelled  to  shut  down  his  camp  and  suspend  his 
business  for  a  period  of  six  weeks,  causing  him  damage 
to  the  amount  of  $2000.00.  He  claimed  further  that 
on  the  5th  day  of  June,  1889,  at  the  most  advantageous 
time  for  logging,  the  appellant  again  refused  to  sup- 
ply him  with  provisions  and  logging  appliances  as 
provided  in  the  contract,  and  notified  him  it  would  no 
longer  comply  with  the  terms  of  its  contract,  and  has 
ever  since  failed  and  refused  to  do  so,  and  in  con- 
sequence of  such  failure,  the  men  employed  by  the 
appellee  abandoned  their  labors  in  the  camp,  and  the 
appellee  was  unable  to  procure  supplies  or  subsist- 
ence, or  to  maintain  or  operate  his  business  to  the 
extent  of  his  ability,  and,  in  place  of  45,000  feet  of 
saw  logs  per  day,  which  he  had  been  putting  into 
the  market,  he  was  only  able  to  put  in  20,000  feet 
per  day,  causing  him  damage  to  the  extent  of  $3000.00. 

Mr.  Justice  Scott,  in  rendering  the  opinion  of 
the  Court  uses  the  following  language  upon  the 
questions  analogous  to   those   involved  here: 

"As  to  the  inadmissibility  of  the  evidence  objected 
to  under  the  pleadings,  while  the  complaint  did  not 
contain  a  direct  allegation  that  appellant  knew  the 
appellee  was  unable  to  procure  supplies  elsewhere,  it 
did  contain  the  following  statement:  'That,  at  the 
time  of  purchasing  said  timber  from  the  said  de- 
fendant as  aforesaid,  plaintiff,  for  want  of  sufficient 
means,    was    unable    to   employ    and    pay    a    requisite 
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number  of  men  and  to  purchase  the  extra  number 
of  teams  and  tools  necessary  for  plaintiff  to  have  to 
enter  upon  said  described  premises  and  to  make  log- 
ging roads  thereon  so  as  to  transport  said  timber  to 
market,  and  to  purchase  a  sufficient  supply  of  goods, 
wares,  and  merchandise  to  enable  plaintilf  to  carry 
on  so  extensive  a  logging  business  and  remove  said 
timber  from  said  described  premises  during  the  lim- 
ited period  aforesaid;  and  in  order  to  induce  the 
said  plaintiff  to  purchase  said  timber  from  the  said 
defendant,  and  to  induce  the  said  plaintiff  to  remove 
the  said  timber  from  the  said  premises  aforesaid 
within  the  respective  periods  of  time  aforesaid  and 
in  consideration  of  the  said  plaintiff's  purchasing 
said  timber  and  agreeing  to  remove  the  same  within 
the  time  aforesaid,  the  said  defendant  then  and  there 
contracted  and  agreed  to  and  with  the  said  plaintiff 
to  furnish  plaintiff  with  the  means  with  which  to 
employ  and  pay  men,  purchase  teams,  tools,  etc.,  to 
properly  conduct  and  carry  on  said  business,  and  to 
sell,  furnish,  and  deliver  to  said  plaintiff  all  the  pro- 
visions and  logging  supplies  needed  by  said  plaintiff 
upon  credit.'  There  was  testimony  also  to  show  that 
the  parties  had  transacted  business  with  each  other 
before  entering  into  this  contract,  and  appellant's 
vice-president  testified  that  at  the  time  the  contract 
was  made  appellant  knew  Cole  had  no  money,  and 
that  it  would  have  to  back  him  in  the  enterprise,  and 
knew  he  could  not  get  along  without  such  assistance. 
From  all  the  circumstances  connected  with  this  mat- 
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ter    we    are    satisfied    appellant    did    not    sustain    any 
injury  therein. 

"As  to  the  basis  upon  which  appellee  was  entitled 
to  recover  damages,  a  long  list  of  authorities  was 
presented  by  each  party,  which  it  is  difficult,  if  not 
impossible,  to  harmonize.  The  position  taken  by  ap- 
pellee and  sanctioned  by  the  superior  court  is  sus- 
tained by  a  number  of  cases  very  similar  to  this  one. 
If  the  appellant,  when  it  entered  into  this  contract, 
knew  that  the  appellee  was  unable  to  obtain  these 
supplies  elsewhere,  and  that  he  could  not  carry  on  the 
undertaking  without  its  assistance,  and  knew  when  it 
ceased  furnishing  the  same  that  the  result  would  be 
to  compel  appellee  to  abandon  the  enterprise,  or  seri- 
ously to  embarrass  him  in  the  further  execution 
thereof,  it  must  be  held  to  have  contemplated  the 
direct  and  presumable  results  of  its  own  wrongful 
act,  and  to  be  answerable  in  damages  therefor.  Nor 
do  we  think  the  damages  too  uncertain  or  conjectural 
to  be  estimated,  within  the  trend  of  the  better  authori- 
ties. The  trees  were  there  from  which  the  logs, 
spars,  and  piles  could  be  manufactured;  and,  at  the 
time  of  the  breaches,  there  was  the  benefit  of  past 
experience — the  known  results  of  previous  efi^orts 
in  carrying  on  the  work — from  which  to  form  an 
estimate  of  what  could  have  been  done  thereafter 
had  the  supplies  been  furnished.  The  timber  itself 
when  gotten  out  was  a  staple  commodity,  with  a 
market  value  not  subject  to  any  sudden  or  great 
fluctuation,  and  this  value  was  easily  susceptible  of 
proof.      Indeed,    some    of    the    cases    go    to    a    much 
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greater  extent  than  it  is  necessary  to  go  in  this 
case  to  sustain  the  rule  of  damages  adopted  at  the 
trial.  Of  the  authorities  presented  upon  the  question 
of  damages  we  cite  the  following  as  supporting  this 
case:  Shepard  v.  Gas-Light  Co.,  15  Wis.  349;  Booth 
V.  Rolling-Mill  Co.,  60  N.  Y.  487;  Richardons  v. 
Chynoweth,  26  Wis.  455 ;  Crescent  Manuf'g.  Co.  v. 
N.  O.  Nelson  Manuf'g.  Co.,  100  Mo.  325;  Houser  v. 
Pearce,  13  Kan.  104;  Benj.  Sales,  870;  1  Suth.  Dam., 
pp.  75,  90,  91,   106-116." 

In  the  case  of  Graham  vs.  McCoy  et  al.,  17  Wash. 
63,  the  Washington  Supreme  Court  cites  Skagit  Rail- 
way and  Lumber  Co.  vs.  Cole,  supra,  as  an  authority 
and  reaffirms  the  principles  of  that  case.  In  point 
of  facts,  this  case  is  almost  a  counterpart  of  the 
case  at  bar  and  the  law^  issues  were  the  same  as  here, 

Mr.  Justice  Reavis,  in  his  opinion,  among  other 
matters,  uses  the  following  language: 

"If  the  appellant,  when  it  entered  into  this  con- 
tract, knew  that  the  appellee  was  unable  to  obtain 
these  supplies  elsewhere,  and  that  he  could  not  carry 
on  the  undertaking  without  its  assistance,  and  knew, 
when  it  ceased  furnishing  the  same,  that  the  result 
would  be  to  compel  appellee  to  abandon  the  enter- 
prise, or  to  seriously  embarrass  him  in  the  further 
execution  thereof,  it  must  be  held  to  have  contem- 
plated the  direct  and  presumable  results  of  its  own 
wrongful  act,  and  to  be  answerable  in  damages  there- 
for. Nor  do  we  think  the  damage  too  uncertain  or 
conjectural  to  be  estimated,  within  the  trend  of  the 
better  authorities.     The  trees  were  there  from  which 
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the  logs,  spars,  and  piles  could  he  manufactured;  and, 
at  the  time  of  the  hreaches,  there  was  the  henefit  of 
past  experience,  the  known  results  of  previous  efforts 
in  carrying  on  the  work,  from  which  to  form  an  es- 
timate of  what  could  have  hccn  done  thereafter  had 
the  supplies  been  furnished.  The  timber  itself,  when 
gotten  out,  was  a  staple  commodity,  with  a  market 
value  not  subject  to  any  sudden  or  great  fluctuation, 
and  this  value  was  easily  susceptible  of  proof."  We 
think  the  better-considered  authorities  elsewhere  main- 
tain this  rule  for  the  measurement  of  damages,  and 
sustain  its  application  in  the  case  at  bar." 

The  leading  case  is  again  cited  with  approval  by 
the  Washington  Supreme  Court  in  Fedaral  Iron  & 
Brass  Bed  Co.  vs.  Hock,  42  Wash.  668,  and  the  fol- 
lowing observation  by  Mr.  Justice  Root  is  extremely 
pertinent  here: 

"The  action  of  the  trial  court  in  striking  the  af- 
firmative answer  and  counterclaim,  and  in  sustaining 
the  demurrer  is  assigned  as  error,  as  is  also  the  deny- 
ing of  appellant's  motion  for  a  new  trial.  We  think 
these  rulings  of  the  trial  court  were  erroneous.  It 
is  doubtless  true  that  prospective  profits  are  ofttimes 
speculative,  indefinite,  and  imaginary,  but  here  there 
is  a  reasonable  certainty  as  to  some  future  profits. 
There  was  nothing  in  the  allegations  of  these  answers 
stricken  as  aforesaid  to  indicate  that  they  were  all 
merely  speculative  and  conjectural  or  of  a  character 
incapable  of  legal  ascertainment.  Ofttimes  in  the 
breach  of  a  contract  of  this  character  the  only  dam- 
ages   sustained    are    those    of    future    profits..     These 
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may  be  of  a  substantial  character  in  contemplation  of 
law,  and  such  as  the  injured  party  should  be  entitled 
to  recover  from  the  party  who  has  without  justifica- 
tion broken  the  contract.  The  recovery  must,  of 
course,  be  limited  to  the  amount  which  from  all  the 
surrounding  conditions,  may  be  deemed  to  have  been 
reasonably  certain  had  the  breach  not  occurred.  In 
the  case  of  Wakeman  v.  Wheeler  and  Wilson  Mfg. 
Co.,  101  N.  Y.  205,  the  Court  of  Appeals  of  New 
York  said:  'Most  contracts  are  entered  into  with 
the  view  to  future  profits,  and  such  profits  are  in 
contemplation  of  the  parties,  and  so  far  as  they  can 
be  properly  proved,  they  may  form  the  measure  of 
damage.  As  they  are  prospective  they  must,  to  some 
extent,  be  uncertain  and  problematical,  and  yet  on 
that  account  a  person  complaining  of  breach  of  con- 
tract is  not  to  be  deprived  of  all  remedy.  It  is  usually 
his  right  to  prove  the  nature  of  his  contract,  the 
circumstances  surrounding  and  following  its  breach, 
and  the  consequences  naturally  and  plainly  traceable 
to  it,  and  then  it  is  for  the  jury,  under  proper  in- 
structions as  to  the  rule  of  damages,  to  determine 
the  compensation  to  be  awarded  for  the  breach.' 
See  also  Lumber  Co.  v.  Cole,  2  Wash.  57;  Shepard 
v.  Gaslight  Co.,  15  Wis.  349;  Goldhammer  v.  Dyer, 
7  Colo.  App.  29." 

The  leading  case  is  again  cited  and  followed  in 
Goldhammer  vs.  Dyer,  7  Colo.  App.  29. 

Plaintiff  leased  a  boarding  house  from  defendant, 
the  latter  agreeing  to  furnish  her  groceries  on  monthly 
credit,   she  having  given  a  chattel  mortgage  on   fur- 
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niture  of  her  own  to  pay  for  other  furniture  to  secure 
payment  of  rents. 

After  possession  and  entering  the  business,  de- 
fendants refused  to  extend  the  agreed  credit  and 
foreclosed  the  mortgage,  thus  stopping  and  ruining 
plaintiff's  business;  she  brought  suit  for  profits  and  a 
recovery   was   sustained. 

Generally,  as  to  the  breach  of  contract,  damages, 
and  recovery  of  profits,  w'e  refer  the  Court  to  para- 
graphs 4,  5  and  6  of  the  syllabus  in  the  case  of  Anvil 
Mining  Co.  vs.  Humble  et  al.,  153  U.  S.  540,  stated 
as  follows: 

"4.  Profits  may  be  recovered  as  damages  for 
breach  of  a  contract  for  mining  ore  where  they  are 
not  uncertain  or  remote,  and  were  obviously  within 
the  intent  and  mutual  understanding  of  both  parties 
when  the  contract  was  made. 

"5.  Whenever  one  party  to  a  contract  prevents 
the  other  party  from  going  on  with  it,  the  other 
party  is  at  liberty  to  treat  the  contract  as  broken 
and  abandon  it,  and  recover  as  damages  the  profits 
which  he  would  have  received  through  full  perform- 
ance. 

"6.  When  a  contract  is  not  performed  the  party 
who  is  guilty  of  the  first  breach  is  generally  the  one 
upon  whom  rests  all  the  liability  for  the  non-per- 
formance." 
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ARGUMENT  AS  TO  DEMURRER. 

(a)  The  provisions  of  the  contract  upon  which 
the  first  three  grounds  of  the  demurrer  are  based 
are  referred  to  by  defendant  as  conditions  precedent. 

Condition  precedent  is  defined  in  8  Cyc.  558  as 
a  condition  which  calls  for  the  performance  of  some 
act  or  the  happening  of  some  event  after  the  terms 
of  the  contract  have  been  agreed  upon,  before  the 
contract   shall   take   efifect. 

Says  the  Iowa  Supreme  Court:  "We  cannot  ac- 
cede to  the  doctrine  that  the  provisions  under  con- 
sideration are  conditions  precedent;  a  condition  prece- 
dent, as  applied  to  the  contract,  is  a  condition  which 
must  be  performed  before  the  agreement  of  the 
parties  becomes  a  valid  contract,"  citing  Redman  vs. 
Insurance  Co.,  49  Wis.  431;  Jones  vs.  U.  S.  Mut. 
A.  A.,  61  N.  W.  487. 

However,  the  complaint  avers,  paragraph  5,  page 
3,  that  the  logs,  in  the  payment  for  which  the  de- 
fendant has  defaulted,  had  been  scaled  as  required 
by  the  contract.  In  paragraph  4,  last  two  lines,  it 
is  averred  that  the  plaintiff  had  complied  with  the 
conditions  of  his  contract  in  every  respect. 

All  of  the  matters  set  forth  in  the  first  three 
grounds  of  the  demurrer  are  matters  of  defense,  pure 
and  simple,  and  are  not  required  to  be  specially 
pleaded  by  the  plaintifif.  And,  generally,  the  complaint 
comes   squarely  within   the   decisions   of  this   State. 

Where  a  complaint  states  the  ultimate  facts,  etc., 
and  is  sufficiently  specific  to  enable  answer,  it  is 
sufficient. 


22 

Carscallcn  vs.  Cociir  d'Alenc  &  Co.,  15  Idaho 

444-450. 
McLean  vs.  City  of  Lczvisfon,  8  Idaho  472. 

Implications    and    presumptions    of    law    need    not 
be  pleaded. 

Bates  vs.   Capital  State  Bk.,   18   Idaho  429. 

The  construction  of   a  pleading  is   to   be   such   as 
a  fair  and  reasonable  intendment  may  imply. 
McCorniick  vs.  Siiiifh,  23   Ida.  487. 
And   there   should   be   a    liberal    construction    with 
a  view  to  substantial  justice. 
Same  vs.  Same. 
"It   is   true   that    the   complaint    is   not   as   specific 
as  some  pleaders  would  have  made   it,   but  we   think 
the  ultimate  facts  therein  stated  constitute  a  cause  of 
action.     In  this  class  of  cases  the  pleader  must  state 
all    facts    necessary    to    inform    the    defendant    of    all 
acts   or   omissions    that   are   charged   against    the    de- 
fendant,   so    as    to    enable    him    to    make    a    full    and 
complete  defense  thereto.     It  is  an  established  rule  of 
pleading   that   probative    facts   need   not   be   pleaded." 
McLean  vs.  City  of  Lczviston,  8  Idaho  482. 
Carscallcn  vs.   Cocur  d'Alene  Co.,    15   Idaho 
450. 
Under  the  provisions  of  our  Code,  the  technicali- 
ties  of   pleading   have    been    dispensed    with    and    the 
plaintiff  need  only  state  his  cause  of  action   in  ordi- 
nary and  concise  language,  whether  it  be  in  assumpsit, 
trespass  or  ejectment,   without   regard   to  the  ancient 
forms  of  pleading,   and  the  plaintiff  can   be   sent  out 
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of  court  only  when  upon  his   facts   he   is  entitled   to 
no  relief  either  at  law  or  in  equity. 

Raiih  vs.  Oliver,  10  Idaho  9. 

Elliott  vs.  Collins,  6  Idaho  266. 
Implications  of  law  arising  from  the  facts  stated, 
need  not  be  pleaded   and   presumptions   of   law   need 
not  be  averred. 

Bates  vs.   Capital  State  Bk.,    18  Idaho  435. 
(The  above  action  was  one  of  claim  and  delivery 
and  it  was  objected  that  the  complaint  did  not  show 
the  plaintiff  entitled  to  immediate  possession — a  con- 
dition precedent,  etc.) 

Sec.  4207  Rev.  Codes  provides  for  a  liberal  con- 
struction of  pleadings  with  a  view  to  substantial  jus- 
tice between  the  parties.  It  does  not  appear  that  the 
defendant  has  been  misled  because  of  the  clerical 
errors  in  those  dates.  A  pleading  should  be  construed 
so  as  to  allege  all  of  the  facts  that  can  be  implied  by 
fair  and  reasonable  intendment  from  the  facts  stated. 
McCormich  vs.  Smith,  23  Idaho  493. 

The  Revised  Codes  of  Idaho  provide  as   follows: 

"Sec.  4207.  In  the  construction  of  a  pleading  for 
the  purpose  of  determining  its  effect,  its  allegations 
must  be  liberally  construed  with  a  view  to  substantial 
justice  between  the  parties." 

(b)  The  objections  raised  to  the  recovery  of 
special  damages,  go  to  the  measure  of  damages,  and 
are  hardly  the  subject  of  demurrer.  The  Court  will 
take  care  of  that  branch  of  the  case  in  instructing 
the  jury. 
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The  right  of  plaintiff  to  recover  for  money  ex- 
pended on  the  roads  would  seem  to  he  clear;  he  owned 
the  right  of  way  and  the  roads.  When  the  contract 
was  completed,  he  would  still  own  them,  could  sell 
them,  or  use  them  for  other  operations,  and  his  prop- 
erty w^ould  remain  in  them.  Ikxause  of  the  defend- 
ant's conduct  in  bankrupting  him,  the  plaintiff  lost 
his  property. 

(c)  The  two  causes  of  action  are  not  improperly 
united  under  the  laws  of  Idaho.  Both  are  express 
contracts  in  writing,  made  contemporaneously,  between 
the  same  parties.  Exhibit  "B"  refers  expressly  to 
Exhibit  "A",  and  it  appears  clearly  from  the  two 
documents  that  the  former  was  to  succeed  and  follow 
the  latter  and  they  are  complements  of  each  other. 

The  plaintiff  may  unite  several  causes  of  action 
in  the  same  complaint,  where  they  all  arise  out  of: 

1.     Contracts,  express  or  implied. 

*  *  *  * 
Chap.  23,  Laws  of  1913,  page  92. 
Seven  classes  of  causes  of  action  may  be  united 
under  this  statute.  In  the  case  at  bar,  the  two  causes 
stated  both  belong  to  Class  1 ;  they  affect  all  the 
parties  to  the  action ;  they  do  not  require  separate 
places  of  trial ;  and  they  are  separately  stated. 
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CONCLUSION. 

I. 

Motion  to  Strike. 

The  breach  of  the  contract  complained  of  was 
the  failure  of  the  defendant  in  error,  to  make  the 
payment  of  $812.50  due  on  November  15,  1912,  by 
reason  of  which,  because  the  plaintiff  in  error  had 
exhausted  his  financial  means  and  credit,  his  status 
being-  well  known  to  the  defendant  in  error,  the 
abandonment  of  the  contract  was  forced.  If  the  act 
of  the  defendant  in  error  was  a  breach  of  the  con- 
tract, then,  certainly,  a  cause  of  action  exists.  By 
this  act,  and  persistence  in  the  same,  the  plaintifif 
in  error  was  prevented  from  carrying  out  the  con- 
tract on  his  part.  The  defendant  in  error  had  been 
fully  advised,  in  advance,  of  the  exact  financial  position 
of  the  plaintifif  in  error  and  it  knew  that  the  latter 
had  just  barely  sufficient  means  to  reach  to  the  time 
when  the  first  payment  would  mature.  And  this 
must  have  been  in  contemplation  of  the  parties  when 
the  contract  was  made. 

It  is  said  in  Taylor  vs.  Bradley,  39  N.  Y.  129, 
that  the  only  rule  which  will  do  justice  to  the  parties 
is  that  the  plaintiff  is  entitled  to  the  value  of  his 
contract.  He  was  entitled  to  its  performance;  it  is 
broken;  he  is  deprived  of  his  adventure.  What  was 
this  opportunity  which  the  contract  had  apparently 
secured  to  him  worth?  To  reap  the  benefit  of  it  he 
must  incur  expense,  submit  to  labor  and  appropriation 
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of  his  stock.     His  damages  are  what  he  lost  by  being 
deprived  of  his  chance  of  profit. 

On  a  trial,  the  plaintifif  in  error  would  have  been 
required  to  show  why  he  did  not  go  on  with  the 
contract.  His  reason  was  that  he  was  financially 
unable  to  do  so,  because  of  a  situation  of  which  the 
defendant  was  fully  informed.  He  must  justify  the 
recession  of  the  entire  two  contracts.  If  it  was  in- 
cumbent upon  him  to  sustain  these  matters  by  evi- 
dence, he  must  allege  them  in  his  pleadings  that  the 
adversary  may  have  notice. 

II. 

Demurrer. 

The  Court  below  sustained  the  demurrer  to  the 
first  cause  of  action  upon  the  sole  ground  that  there 
was  no  direct  allegation  that  the  plaintifif  had  built 
roads  from  the  skidways  to  the  banking  ground  on 
Pine  Creek. 

Paragraph  4  of  the  first  cause  of  action,  beginning 
in  the  second  line,  recites  that  "the  plaintifif  entered 
upon  the  performance  of  his  part  of  the  same  and 
employed  a  large  number  of  men,  secured  by  pur- 
chase and  lease  the  right  of  way  for  the  necessary 
roads  and  skidway  at  a  cash  outlay  of  more  than 
eleven  hundred  dollars,  *  *  *  and  in  every  re- 
spect complied  with  the  conditions  of  the  said  con- 
tract upon  his  part." 

It  is  recited  in  paragraph  6  of  the  complaint,  im- 
mediately following  the  first  paragraph  stricken,  as 
follows : 
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"  *  *  *  that  among-  other  things  the  said  con- 
tract provided  and  required  that  the  plaintiff  should 
furnish  all  right  of  way  over  which  to  haul  the  logs 
to  be  cut  from  the  said  lands  at  his  own  expense; 
that  on  or  about  the  said  November  15,  A.  D.  1912, 
the  plaintiff  had  expended  for  right  of  way  for  said 
road  the  sum  of  two  hundred  dollars  and  more  than 
eleven  hundred  dollars  for  building  and  constructing 
such  road  and  to  fit  the  same  for  the  purpose  of 
hauling  the  logs  to  water." 

This  provision  was,  undoubtedly,  overlooked  by 
the  Court  below,  as  the  greater  portion  of  paragraph 
6  had  been  stricken,  a  very  easy  and  natural  over- 
sight. 

Besides,  the  failure  of  the  plaintiff  in  error,  to 
actually  construct  these  roads  would  be  matter  of 
defense  and  not  such  an  omission  in  pleading  as  could 
properly   be   reached   by   demurrer. 

The  Court  below  sustained  the  demurrer  to  the 
second  cause  of  action  upon  the  ground  that  it  did 
not  appear  that  the  two  contracts,  Exhibits  "A"  and 
"B",  were  interdependent — that  one  could  not  be  per- 
formed without  also  performing  the  other.  We  sub- 
mit that  this  was  a  misconstruction  of  these  contracts. 

Under  the  terms  of  the  first  contract,  Exhibit 
''A",  it  was  to  be  fully  performed  on  or  before  June 
1st,   1914. 

The  contract.  Exhibit  "B",  recites  in  its  second 
paragraph  that  its  consideration  is  the  making  of 
the  first  contract,  Exhibit  "A". 

The    timber    referred    to    in    both    contracts    stood 
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and  grew,  indiscriminately,  upon  the  same  lands.  The 
plaintiff  in  error  was  to  have  four  years  to  remove 
this  mixed  timber.  The  fourth  paragraph  of  Exhibit 
"B"  provided  as   follows: 

■  "Party  of  the  second  part  agrees  to  cut  and  remove 
all  of  said  mixed  timber  on  or  before  four  years 
from  the  date  hereof  and  to  pile  the  brush  resulting 
from  said  cutting  as  the  work  progresses  and  to  burn 
said  brush  each  year,  the  piling  and  burning  said 
brush  to  conform  to  the  State  Fire  Law  as  enforced 
by  the  Fire  Warden  appointed  by   the   State." 

The  time  of  performance  and  the  requirement  of 
the  burning  of  the  brush  each  year  under  the  State 
Fire  Law  negative  any  presumption  that  the  two 
contracts  were  to  be  performed  together.  The  brush 
could  not  be  burned  until  the  white  and  yellow  pine 
were  removed.  However,  all  doubt  upon  this  subject 
is  removed  by  a  reading  of  the  last  paragraph  of 
Exhibit  ''B",  which  is  as  follows: 

"First  party  agrees  to  fully  warrant  title  and 
quiet  possession  to  second  party  against  any  and  all 
persons  lawfully  claiming  or  to  claim  the  whole  or  any 
part  thereof  upon  the  completion  of  said  contract  bear- 
ing even  date  herewith  and  the  payment  of  fifty-cents 
per  1000  feet,  board  measure,  and  the  piling  and  burning 
of  brush  as  herein  provided." 

And  it  appears,  by  necessary  implication,  that  in 
performing  his  part  of  the  contract,  Exhibit  "B", 
the  plaintiff  in  error  would  require  to  use  the  same 
roads  and  skidways  as  he  provided  under  the  contract, 
Exhibit   "A".      Deprived,    as    fully   appears    from    the 


29 

statement  of  the  second  cause  of  action,  in  his  com- 
plaint, of  the  use  and  possession  of  these  auxiHaries, 
he  could  not  carry  out  his  part  of  the  second  con- 
tract. 

Paragraph  3  of  the  second  cause  of  action  recites 
that  the  contract,  Exhibit  "B",  was  dependent  upon 
and  in  its  carrying  out  was  to  follow  the  completion 
of  the  contract.  Exhibit  "A". 

It  is  respectfully  submitted  that  the  judgments, 
both  as  to  the  motion  to  strike  and  the  demurrer, 
should  be  reversed  and  the  cause  directed  to  be  pro- 
ceeded with  as  required  by  law. 

CHAS.  E.  MILLER, 
JUSTIN  H.  WIXOM, 

Counsel  for  Plaintiff  in  Error, 
Wallace,  Idaho. 
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BRIEF  OF  RESPONDENT. 

In  order  tliat  tlie  coui't  may  have  a  clear  under- 
standing of  the  facts  in  this  case  we  take  the  liberty 
of  giving  a  brief  history  of  the  case. 

This  action  was  originally  started  in  the  Dis- 
trict Court  of  the  First  Judicial  District  of  the 
State  of  Idaho,  and  thereafter  removed  to  the  Dis- 
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trict  Court  of  tlic  United  States  for  thc^  District  of 
Idaho,  iioi'tlu'iu  diN'ision. 

Tlie  defendant  coii-Jpany  moved  to  strike  out  a 
large  anionnt  oi  tlu'  matter  contained  in  the  plain- 
tiff's two  causes  of  action,  and  thereafter  liis  honor. 
Judge  Dietricli,  sustained  the  motion  as  to  a  large 
part  of  the  ('oni])laint  and  directed  that  said  matter 
be  stricken  (^ut.  Tlie  defendant  thereupon  demur- 
red to  both  causes  of  action  as  set  forth  in  plaintiff's 
complaint.  'I'lie  demurrer  was  thereafter  presented 
and  the  Honorable  District  Judge  sustained  the 
same  as  to  l)otli  causes  of  action.  The  appellant  did 
not  see  fit  to  amend  his  complaint  but  filed  a  speci- 
fic election  to  stand  on  the  complaint.  The  election 
))eiiig  ill   tlie  following  words: 

"The  ])laintiff  above  named  by  Charles  E. 
Miller,  his  attorney,  a  demurrer  to  his  com- 
plaint liei'eiu  having  been  sustained,  now  here- 
in elects  to  stand  u])on  the  sufficiency  of  his  said 
complaint  and  the  count  may  proceed  according- 
ly. 

CHARLES    E.  MILLER, 

Attorney    for  Plaintiff, 
Residence  and  P.  O.  Address: 
Wallace,  Idaho." 
Upon  said  election  lia\'ing  been  filed  and  served 
the  honorable   District  Judge  eiitei'cd     a    jiulgment 


dismissing  the  action.  This  judgment  was  entered 
in  November,  1914.  No  further  proceedings  what- 
ever were  taken  by  the  plaintiff  or  appellant  herein 
until  the  31st  day  of  March,  1915,  when  a  citation  in 
error  was  served  upon  the  respondent. 

No  bill  of  exceptions  or  other  record  in  the  case 
was  ever  served  upon  the  respondent,  other  than  a 
bill  of  exceptions  upon  the  motion  to  strike  out  parts 
of  plaintiff's  complain;  but  no  })ill  of  exceptions  for 
the  final  recrd  in  this  case  has  ever  been  served  up- 
on res])ondent,  and  at  thi'^t  ime  respondent  does  not 
laiow  what  has  been  i^ir^i-^i-  i  ij-,  fjj^  i^ecord  sent  up 
to  this  court.  No  printed  record  has  ever  been  serv- 
ed u]ion  respondent  and  at  the  time  of  preparing 
this  brief  respondent  does  not  know  what  the  record 
will  contain,  and,  therefore,  cannot  refer  to  the 
printed  i  ecord  l)y  page  and  folio  as  required  by  the 
jules  of  this  court.      Subdivision  C,  para.  2,  Rule  24 

STATEMENT  AND  AUTHORITIES  ON  THE 
ORDER  OE  THE  COURT  STRIKING 
OUT  PARTS  OF  THE  COM- 
PLAINT. 

In  the  b]  ief  which  has  been  served  the  appel- 
lant specifies  as  error  the  striking  out  of  certain 
parts  of  the  complaint  by  the  Hon.  Dist.  Judge.  We 
do  not  think  that  mider  the  conditions  of  the  record 
Ibis  mater  can  be  considere^l  at  this  time:  but  if  the 


court  should  decide  to  cousidor  the  same  we  respect- 
fulb'  •rl)iuit  that  the  ruling  of  the  lower  court  was 
eorro'  < 

The  part  allesjed  in  plaintiff's  brief  to  have 
l)een  stricken  out, — whicli  is  tlie  only  record  tha  has 
been  served  \\])(m  the  respondent  setting  foi'th  snc^h 
facts, — being  the  matters  assignc^d  as  th(?  first  error, 
we  think  are. not  well  taken.  Tt  matters  not  wheth- 
er plaintiff  was  a  milli.)naire  or  owned  nothing,  he 
contracted  with  the  defendant  to  perform  certain 
services  and  his  financial  ability  was  not  made  a 
pnvt  of  th(>  written  contract.  The  contract  was  full 
and  cimiplete  in  its  terms.  Tt  should  not  now  be  add- 
ed to  or  changed  by  parol  and  this  ]ilaintiif  is  at- 
tempting to  do.  Tf  the  contract  was  breaclied  by  the 
defendant  wrongfully,  the  plaintiff  has  a  cause  of 
action,  whethiM'  he  be  millionaire  or  ];aupei',  and  the 
allegations  in  his  complaint  as  to  what  his  asst^ts 
were  or  that  the  defendant  knew  them  are  immatei-- 
ial. 

The  matters  alleged  (m  page  ten  of  the  brief  as 
having  ])een  sti  icken  from  the  complaint  are  also 
immaterial.  It  matters  not  what  ])laintiff  had  done, 
whether  he  had  spent  all  of  his  money  or  whether  lie 
still  had  a  million  dollai's.  This  would  not  give  rise 
to  any  cause  of  action  nor  be  any  part  of  a  cause  of 
action.  This  is  also  true    of  the  second   matter  set 
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forth  on  that  page  of  the  brief,  because  if,  as  before 
stated,  the  contract  was  breached  by  defendant 
wrongfully,  a  cause  of  action  arose  and  it  made  no 
difference  whether  plaintiff  had  exhausted  all  of 
his  resources  or  not,  because  if  he  had  a  right  of 
itction  the  right  of  action  accrued  to  him  regardless 
of  what  he  had  left  or  what  he  had  spent. 

The  case  of  Skagit  Railway  and  Lumber  Co.  vs. 
Cole,  2  Wash.  57,  cited  by  council  is  not  in  point,  as 
it  will  be  noticed  by  a  reading  of  that  case  that  it 
specifically  states  that  the  party  bringing  the  ac- 
tion had  no  moneys  to  carry  on  the  contract  with, 
and  that  defendant  specifically  understood  and 
agreed  to  furnish  plaintiff  the  reasonable  market 
price  of  all  provisions  and  logging  supplies  needed 
by  him  to  carry  on  the  work  under  the  provisions  of 
the  contract,  and  it  was  because  of  the  refusal  to 
comply  with  this  provision  of  the  contract  that 
plaintiff  claimed  a  right  to  maintain  the  action. 
Here  there  is  no  such  a  contract  as  this,  neither  is 
there  any  allegation  that  defendant  made  any  agree- 
ment to  do  any  such  act,  then,  therefore,  it  is  no  part 
of  the  cause  of  action.  In  the  case  cited  bv  counsel 
it  was  the  breach  of  this  covenant  of  the  contract 
which  gave  rise  to  te  cause  of  action,  while  here  the 
alleged  breach  does  not  consist  in  any  of  the  things 
stricken   out  whatever,  and  therefovo   tliev  are  en- 
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lirely  innnatcrial.  It  tlic  complaint  states  a  cause 
of  action  at  all  it  states  it  without  these  matters  be- 
ing therein.  If  it  does  not  state  a  cause  of  action 
without  these,  their  aihlition  does  not  assist  it  in  so 
(]()in<,^  This  was  the  view  taken  l)y  the  leaiiied 
District  Judge  and  we  submit  it  is  correct. 

STATP]MENT  OF  FACTS. 

In  order  that  the  court  may  understand  the  facts 
in  this  case  it  is  in  reality  but  necessary  to  read  the 
written  contract  u]^(m  which  the  causes  of  action  are 
based.  Plaintiff  in  his  complaint  has  pleaded  con- 
siderable but  the  I'cal  cause  of  action  is  exhibits  A 
and  B,  and  tlie  only  matters  alleged  in  plaintiff's 
complaint  which  are  at  all  material  are  those  alle- 
gations in  which  he  alleges,  or  attempts  to  allege,  a 
breach  of  the  contiact  by  the  respondent. 

In  Exhibit  A  the  ai)pellant  contracts  with  the 
res])(»Hdent  to  i emove  ceitain  timber  located  on  the 
land  ix'longing  to  lespoiident  in' Shoshone  (vounty, 
Idaho.  This  contiact  pro\-ides,  among  other  things, 
the   following: 

"That  said  logs  shall  Ix  scaled  with  a  Scrih- 
ner  Decimal  A  Ixiile  by  a  scaler  to  he  mutual- 
ly agreed  upon  by  the  ))aities  hei-eto,  each  to 
])ay  one-half  o|  said  scaler's  wages,  the  i)aity 
of  the  Hi'st  |)art  to  hoard  said  scaler  at  his  ex- 
pense.    *     *     *     That    th(>    paity   of  fithe    fiist 


I 
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part  agrees  to  furnish  receipts  for  all  of  the  la- 
bor performed  on  the  above  mentioned  logs,  or 
satisfactory  evidence  tha  said  labor  has  been 
fully  paid ;  also  receipts  for  payments  of  all 
supplies  used  in  logging  the  timber,  or  satisfac- 
tory evidence  that  said  suTmlies  have  been  fully 
paid." 

That  ])art  of  the  contract  which  provides  for 
the  time  of  ])ayment,  and  which  is  the  essential 
pcint  involved  in  this  appeal  is  as  follows: 

"In  ccmsideration  of  the  stipulations  herein 
to  be  fully  ])erformed  by  the'  party  of  the  first 
part,  the  - -ivty  of  the  second  part  agree  to  pay 
to  said  ])aitv  of  the  first  ^mrt  on  the  15th  day  of 
each  month  thiee  and  25-100  dollars  per  M  foot, 
board  measure,  for  all  said  white  ^  nie  and  yel- 
low pine  logs  which  shall  have  been  placed  on 
skids  by  the  party  of  the  first  part  during  the 
])r()ceeding  calendar  month,  providinfj,  Iwwevcr, 
that  the  ])aity  of  the  hrst  ])art'  shall  have  roads 
made  from  said  skidways  to  the  banking  ground 
on  Pine  (^leek  without  additional  expense,  ex- 
ce])ting  for  hauling  and  Two  and  25-100  Dollars 
per  M.  feet,  board  measure,  on  the  15th  day  of 
each  month  for  all  said  white  pine  and  yellow 
'  --'.  i(.o;s  wliicli  shall  have  been  hauled  and  float 
ed  in  Pine  ('icek  by  the  ])arty  of  the  hist  ])art 


^  (lurinj^   the  preeeding  calendar  montli  and  the. 

j:  balance  of  ^1.00  per  M.  feet  board  measure  on 

the  15th  day  of  each  month,  for  all  said  white 
])ine  and  yellow  pine  lo^s  delivered  in  the  Main 
Fork  (North)  of  Ooeur  d'Alene  River  during 
the  preceding  calendar  month." 

These  ar(»  the  provisions  of  the  contract  upon 
which  the  first  cause  of  action  is  based.  The  two 
contracts  will  be  presented  separately  as  they  have 
in  reality  no  connection. 

The  dennin-er  filed  })y  the  respcmdent  calls  spec- 
ial attention  to  the  insuffieicncy  of  the  complaint  and 
was  a  s]iecial  deuuiri'cr.  Subdivision  3  of  para- 
graph one  of  the  denuirrer  being  to  the  effect  that 
the  com])laint  did  not  show  that  the  compensation 
was  due  for  the  reason  that  the  plaintiff  had  not  al- 
leged, stated  or  shown  that  he  had  built  the  right  of 
way  over  which  to  haul  the  logs  to  Pine  Creek,  as 
provided  for  in  the  contract. 

As  it  was  upon  this  particular  ])oint  that  his 
honor.  Judge  Dietrich,  sustained  the  demurrer  to 
this  cause  of  action  we  will  present  it  first. 

The  other  grounds  of  denuirrer  wei'c  to  the  ef- 
fect that  the  logs  were  to  l)e  scaled  by  a  scaler  to  b  ' 
mutually  agreed  n"on,  and  that  until  this  was  done 
the  plaintiff  was  not  entitled  to  compensation.  The 
]^laintiff  was  to  fuiiiish  icceipts    foi-     all     su])])lie^ 
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used  ill  lodging  the  land  before  he  was  entitled  to 
the  money.  Paragraph  two  of  the  demurrer  was 
upon  the  ground  that  plaintiff  had  failed  to  allege 
that  he  had  seemed  the  logging  right  of  way  or  road 
to  haul  the  logs  over,  or  that  the  load  had  been  built 
so  that  the  logs  could  be  hauled  to  Pine  Creek.  Sub- 
division 2  of  paragraph  one  was  as  to  certain  ele- 
ments of  damage  claimed;  and  subdivision  "c"  of 
paragraph  two  was  that  there  were  two  causes  of  ac- 
tion improperly  united  in  one  complaint. 

AROUMENT  AND  AUTHORITIEkS. 

Counsel  in  his  brief  filed  herein  has  discussed 
many  things  which  are,  in  our  oj)iiiion,  immaterial 
to  the  issues  presented. 

C(mimencing  on  pages  16  of  his  ])rief  and  con- 
tinuing down  thiu  all  the  matter  of  damages  seems 
to  us  to  ))e  entirely  out  of  ]jlace  in  view  of  the 
grounds  upon  which  the  demurrer  was  sustained; 
and  upon  this  question  it  seems  to  us  to  be  out  of 
place  to  attem|)t  to  submit  authorities. 

Rule  10  of  the  District  Court  of  Idaho  provides, 
aiiKmg  other  things: 

"111  actions  at  law  the  pleadings  shall  be  in 

accordance  with  the  laws  of  the  state  as  the  same 

shall  exist  at  the  time  in  question." 

In  Idaho  there  is  no  such  thing  as  a  motion  to 

make  a   com])laint  more  definite  and  certain,     but. 
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tliis  is  I'caclicd  })y  special  demurrer. 

"Any  ambiguity  or  uncertainty  therein 
could  oul II  he  I'caclicd  hy  special  demurrer  al- 
leging such  giouuds  and  ])()inting  out  the  defect 
specifically." 

Ndijlor  r.  Venn  out  Loan  &  Trust  (U).,  (J  Ida. 
251; 
.    .  .  Yotinc  r.  BJdchfool   Laud  &  Water  Co.,  15 

Ida.  5(). 
The  deuuirrer  in  the  case  at  bar  is  special  aud 
l)()ints  out  the  ambiguities  aud   uncertainties  com- 
plained of  in  detail. 

Taking  u]>  the  deuuirrer,  first  u])on  the  ground 
sustained  by  the  honoiable  District  Judge,  we  desire 
to  call  particular  attention  to  a  part  of  the  honoi-able 
IHstrict  Judge's  statement  in  the  memorandum  de- 
cision sustaining  the  deiuurrer.  In  this  his  honor 
said  as  follows: 

*  *  *  it  is  ])ro\'ide(l  that  the  first 
l»ayment  shall  be  made  to  the  plaintiff  at  a  cer- 
tain time,  in  case  that  at  such  time  the  ])laintiff 
shall  have  ))nilt  loads  from  the  skidways  to  the 
l)ankiug  ground  oii  Pine  (M'cek  so  that  the  log> 
can  be  hauled  to  Pine  (^I'cek  without  additional 
expense.  Under  a  fair  construction  of  the  con- 
tract the  building  (»f  these  loads  is  a  condition 
pi-ecedcnt  to  the  matuiity  of   the   ol)ligation  to 
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make  the  first  payment.  It  is  possible  that  the 
plaintiff  intended  to  plead  the  construction  of 
these  roads,  but  there  is  no  direct  allegation  to 
that  effect  and  there  is  no  reasonable  inference. 
It  is  alleged  that  he,  the  plaintiff,  spent  certain 
moneys  for  that  ])ui'pose,  but  that  fact  alone 
does  not  imply  the  completion  of  the  road.  I 
think  if  it  be  a  fact  that  the  road  is  completed 
there  should  be  inserted  a  positive  statement 
to  the  effect  that  this  ]n'o vision  of  the  contract 
has  been  complied  with.  This  insertion  may 
be  made  l)y  interlineation,  if  the  plaintiff  so 
desires. ' ' 

It  will  thus  be  seen  that  the  court  held  in  sus- 
taining the  demurrer  that  if  ])laintiff  had  complied 
with  his  contract  all  that  it  would  be  necessary  for 
him  to  d(»  would  be  to  make  a  short  interlineation  al- 
leging that  fact,  but  ])laintiff  refused  to  make  this 
amendment.  The  only  fair  inference  from  the 
plaintiff's  action  is  that  he  could  not  make  such  an 
allegation  for  the  reason  that  he  had  not  performed 
this  part  of  the  contract.  In  other  words,  it  is  prac- 
tically an  admission  that  ]:>laintiff  liad  not  huilt  the 
road  from  the  skidirai/s  to  the  txinking  ground  on 
Pine  (U-eeJx  so  tliot  Jof/s  could  tje  hauled  to  Pine 
Creel,'  iritliout  oddifioiud  e.r})euse. 
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111  Older  that  tlic  coiiit  may  understand  this 
))art  of  tlie  contiact,  it  slioiild  be  viewed  in  the  light 
of  eircunivStances  suirounding  loggini;  o])ei'ations  in 
Xorth  Idaho,  witii  wliicli  liis  lionor,  Judge  Dieti  ieli, 
was  familiar,  and  which  knowledge  he  used  in  pass- 
ing upon  this  (juestion.  These  logs  were  to  l)e  cut 
several  miles  from  the  l*i^•e^  in  which  they  were  to 
l)e  floated  out  to  market.  The  defendant  had  no 
1  ight  of  way  from  its  lands  where  the  logs  were  be- 
ing cut  to  this  river.  In  letting  the  contract  it  was 
explicitly  ))iovided  that  ])laintiff  should  secure  this 
1  ight  of  way  and  build  these  roads  so  that  logs  when 
cut  could  ])('  leadily  brought  to  market.  Without 
this  light  of  way  and  load  having  l)een  obtained  and 
the  road  built  the  logs  would  be  valueless  when  cut, 
as  there  would  be  no  wa>'  to  bring  them  to  market; 
and  in  ordei-  that  they  might  not  hv  cut  and  left  on 
the  skids  to  waste  the  defendant  explicitly  provid- 
ed that  the  money,  which  was  to  be  due  Avhen  the  logs 
were  ])Ut  on  th.e  skids,  should  be  ])ai(l  pron'drd  the 
I'oad  was  built  so  that  the  logs  could  be  hauled  out 
without  additional  c'  ])ense,  because  if  the  right  of 
wa\'  was  obtained  and  the  road  built  and  plaintiff 
for  any  reas(ni  failed  to  bring  the  logs  out  of  woods, 
then  the  defendant  would  ha\'e  an  o])])ortunity  to 
secure  the  ser\ices  of  others  to  put  the  logs  in  and 
theicby  sa\'c  it^  ])i()j)c!ty  from  loss,  but  if  the  right 
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of  way  was  not  obtained  and  the  road  ])iiilt  tlie  de- 
fendant would  then  be  at  the  mercy  of  every  one 
over  whose  land  the  right  of  way  would  have  to  be 
secured  in  order  to  take  its  log\s  to  market. 

It  was  unquestionably  the  intention  of  the  par- 
ties that  the  right  of  way  shoukl  be  obtained  and 
the  road  l)iiilt  before  any  money  whatever  became 
due  to  the  ])laintiff  and  therefore  as  held  by  his  hon- 
or Judge  Deitrich,  the  maturity  of  the  obligation  de 
1,'ended  upon  the  securing  of  the  right  of  way  and 
building  the  voad.  And  as  plaintiff  had  not  alleg- 
ed these  facts,  under  a  special  denuirrer,  the  com- 
[)laint  did  not  state  sufficient  facts  to  show  the  ma- 
tin itv  of  the  obligation  sued  on,  and  in  view  of  the 
fact  that  the  court  authorized  an  amendment  by  in- 
terlineation, it  is  only  fair  to  assume  that  this  road 
was  never  built,  and  therefore  that  the  right  to  this 
money  never  matured  ,  because  had  it  been  other- 
v.i^T  the  i)laintiff:*  would  have  amended  by  a  short  in- 
tei  lineation  and  saved  the  exr^ense  of  this  a]:>peal. 

is  to  become  due  ])iovide(l  a  certain  act  has  been  per- 
i'(«imc<l,  that  it  is  then  incumbent  ui^on  tbe  ])artv 
claiming  the  monev  to  be  due  under  the  contract  to 
allege  specifica!'"  that  the  thing  which  matures  the 
chligation,  that  i-^,  the  act  which,  the  contract  speri- 
Briefly  stated,  our  position  is  that  where  money 
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ficd  slioiild  he  done  to  entitle  tlie  party  to  j)ayineiit. 
had  been  performed. 

The  money  was  to  be  paid  at  a  certain  time  pro- 
vided roads  had  })een  made  so  that  the  h)j[»s  could  be 
lianled  without  any  additonal  expense,  excepting 
for  tlie  liaiilin^'  eharj^'e  alone.  It  is  onr  contention 
that  the  very  explicit  conditions  of  this  contract  sett- 
ing the  maturity  of  this  obligation  on  the  15th  of 
each  month  was  conditional  upon  the  roads  having 
been  built.  In  other  words,  the  monev  was  not  due 
on  the  15th  of  the  month  unless  the  loads  were  built. 
We  take  it  that  the  word  ''provided"  makes  a  condi- 
tion the  |)erf()rniance  of  which  must  be  alleged  be- 
fore the  c(mi])laint  shows  a  maturity  of  the  obliga- 
tion of  the  right  to  claim  the  benefit  of  the  condition 

"We  think  the  term  "provided",  as  here 
used,  must  be  construed  as  a  c(mditi(m,  for  such 
is  clearly  the  intenticm  of  the  parties.  "Pro- 
vided" is  defined  by  Webster  as:  "On  condi- 
tion; by  stipulation."  Mr.  Bouvier,  in  his  Law 
Dictionary,  says:  "A  pi-oviso  always  implies  a 
ciHidition,  unless  subse(|nent  words  change  it  to 
a  covenant."  Mr.  Anderson,  in  his  Di  tionaiy 
of  Law,  says  of  "jnovide":  "No  word  better 
ex])resses  a  condition,  and  it  is  always  so  taken, 
unless  the  context  shows  that  the  intent  was  to 
create  a    coxcnant. " 


::'  Ormshy  v.  Phenix  Ins.  Co.,  58  N.  W.  301- 

303; 
DeWitr  vs.  Kaufman  County,  66  S.  W.  224. 

The  Circuit  Court  of  the  Fourth  District  in  pass- 
ing upon  this  question  said  as  follows: 

"When  one  act  is  to  be  done  by  one  party 
before  another  act,  which  is  the  consideration 
of  it,  is  to  be  done  by  the  other,  the  covenants 
are  dependent,  and  the  other  is  not  bound  to- 
perform  until  the  first  act  has  been  done,  be- 
cause the  first  act  is  a  condition  precedent  to 
performance  of  the  other;  and,  in  all  cases 
where  covenants  are  dependent,  they  are  in  the 
nature  of  conditions  precedent,  and  must  be 
perfoimed  in  the  order  of  time  in  which  per- 
formance is  pi'ovided  for  in  the  covenant;  and, 
in  detei  mining  whether  covenants  are  depen- 
".nt  or  independent,  the  intention  of  the  parties 
and  the  good  sense  of  the  case  will  be  regarded 
rather  than  the  technical  sense  of  the  word 
used." 
IJufifjins  V.  Daley,  11  Fed.  606,  p.  610. 

We  think  this  case  aptly  applies  here,  because 
the  thing  t<>  be  done  by  the  appellant  in  this  case  be- 
fore he  was  entitled  to  payment  was,  not  only  to  skid 
the  logs,  but  to  have  roads  made  from  the  skidAvavs 


— IG— 

to'  tlic  ])aiikiii,<>"  t;i'()nii(-ls  so  thnt  tlic  l()j2,s  could  be 
liauled  witliout  addititmal  expense;  and  bis  rigbt  to 
e()niX)ensation  was  dependent  upon  baving  tbis  work 
and  la])or  ])errorined,  liis  act  was  a  condition  pre- 
('('(U'lit  to  Ix'ini;'  entitled  to  any  nion(\v  wbatever,  and 
was  to  ))('  jX'i'i'oinied  in  llie  order  of  time  s])eeifie(l 
in  tlie  contract  namely,  be  was  to  ba\'e  tbe  work  done 
Ixd'ore  ))ein.i;'  entitled  to  an\'  monev  wbatever.  And 
Ave  r(»s])ectfully  submit  tbat  l)v  reason  tbereof,  and 
'tbe  failuie  (Vf  complainant  to  allege  anytlnn_i>-  wbicli 
(^ven  intimates  tliat  lie  bas  T)(>rformc(l  tbis  ccmdition, 
tberc  is  notbin.ti'  to  slmw  tbe  money  ever  became  due. 

Tbe  otber  j;i  ounds  of  tbe  demurrer  are  simply 
tbat  b'xbibit  A,  wbicb  is  attacbed  to  tbe  c(>m])laint 
and  made  a  i)art  of  it,  sbows  tbat  ceitain  measure- 
ments weie  to  ))e  made  by  a  tbird  party  as  a  condi- 
tion pi  ('cedent  to  tbe  rij;bt  of  recovery.  Foi*  in- 
stance tbe  conti'act  e  ])licitly  ])roAides:  ''tbat  tbe 
ioi^s  sball  be  scaled  witli  a  Scribner  dec'l  A  Rule  by 
a  scalei'  to  he  mutually  ag^'^^^^  u])on  hy  tbe  parties 
neicto."  In  otber  words,  bere  it  is  agreed  ^Hat  a 
('(■rtain  ])erson,  or  ]K'i'sons,  to  be  elected  by  the  par- 
lies, shall  measuie  the  lo^s  oi-  set  tbe  amount  for 
which  compensation  is  to  l)e  ])aid,  and  it  i<fa  con- 
dition i)rece(lent  to  tbe  ])aity's  i  ii^bt  of  recovery  that 
such  |)arty  sball  ha\'e  male  tbe  estimate.  And  be- 
fore the  ])arty  i^    entitled  to  com))ensation  for  do- 


—17— 

ing  the  work  the  scaler  must  have  been  agreed  upon 
between  the  parties,  or  else  the  party  seeking  the 
compensation  mitst  make  some  allegation  as  to  why 
this  was  not  done,  or  show  that  through  no  fault  of 
his  this  neglect  occnned,  })ecause  suiely  the  Stack- 
Clibbs  Lumber  Company  cannot  be  held  or  required 
to  pa}^  for  logs  until  they  are  scaled  in  the  manner 
l)i()vided  by  the  contract;  and  this  })eing  a  condition 
l)]ecedent  to  the  plaintiff's  right  to  compensation, 
I'e  states  no  cause  of  action  until  he  alleges  and 
:;hows  that  these  logs  weie  scaled  as  provided  in  the 
contract,  oi  sliows  some  reason  why  the  same  was 
not  done. 

"So  if  the  contract  is  to  be  performed  to 
the  satisfaction  -of  a  third  person,  as  where  the 
certificate  of  an  engineer  or  architect  is  required 
or  the  price  to  be  paid  is  dependent  upon  his  de- 
cisi(m  as  to  the  quantity,  quality,  or  price  of  ma- 
terials, or  the  quality  of  workmanship,  it  must 
be  alleged  that  the  person  designated  has  })er- 
foimed  the  stipulated  condition,  since  until  this 
is  do}}('  or  its  performance  excused  the  plaintiff 
lias  no  ri(/lit  of  action.  And  if  the  plaintiff  fails 
to  allege  performance  of  the  condition  in  de-| 
chiring  on  the  contract  he  must  be  nonsuited  on 
the  ground  of  vaiiaufc,  the  contract  alleged  be- 
ing absolute,  while  that  ])i'ovcd  is  c<mditional. 


^:&. 
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8<').  if  i}w  ^»)«itirai^  i»  tvii'ly  statedV  ba-it  the-  aveir- 
Menit  (.)f  ai  pje'-rfoirman*^'  of  the  eoeditton  is  ©ammt- 
te<1v  th^e-  plieaidiiiajz:  will  W  held  bad  (0;in;  deminrrer 
mr  im  ainrest  o'f  ji'wlj^rieiajt  a*  sh<)wing,  no-  eanse  of 
a;cti<<>'n,  or  tbe  plaiirLtiff  will  be  nonsuited  be«a;iiae 
laia  e'vi(lie'Bw?e  shtows  lao  rip^h't  of  aetion:.  An<l  a 
eei'tilicajtc  .a^i^'em  after  the  eoraiaaeiicemeELt  ^f 
tlije  a^tiiOiSb  e^-^met^  tmy^  late  to;  saive  the  p-laintiff 's 
eaise." 
9-  €y>r^  700  pa;ra.  b. 

'"'"If  the  pliaiimtiff 's-  rig-hit  of  aetion  depend >; 
wip<.)*i  a  <?ti)Bditio«L'  p»i-eecdent,  he  must  allege  and 
])i'ove  the  fulfilliiicnt  of  the  condition  or  a  legal 
expuso  foi"  its  nonfulfillment.  And  of  ho  omits 
such  allegation,  his  declaration,  complaint  or 
petition  will  be  bad  (m  demurrer." 

9  Cyc.  699. 

Tlie  pJain-tiii"  states  tliat  he  has  alleged  that  ''the 
h)gs-  im;  pajnaeat  fo-i-  wbiwdi  the  defen^dant  liad  default 
ed  had  been  sealed  as  req,uired  by  the  contract."  If 
\^e  tatke  hina,  at  his  wwi'd  he  is  stating  no  eause  of  ac- 
ti»o«iy  Iwxt  h;a.H  only  stated  a  coiiel.usi>on  of  law.  His 
^illegation  that  '^tlae  logs  havt"  been  scaled  as  requir- 
ed by  said  (?<ontLact",  is  not  a  statement  (vf  any  fact 
but  a  stateinc^nt  as  to  a  coii/C-liawion  (of  law  amd  pre- 
sents no-  issuable  fact  in  thdiS-  case.  S-uppose  def en- 
chant slioiihl  deny  that  the  1'og.s  have  been  scaled  as  le- 
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qipioredj  Iby  tlie-  etomjferatet^  the-  emmt  them  worasldi  Ismve  no 
issuable  fact  befeire-  it.  It  wofiald;  aim|)]ij  kave  a  legal 
G^mdaisio'ni  a»  to  tlje  ifeq^iojireiDaeiiits  of  tfe  contract  and 
would  have  mj©-  s^ateMsent  0)f  fajets  as  to-  what  ha;d  ac- 
timlify  been  dioome. 

Counsel'  has  not  cited  a  single  authority  in  oppo- 
sition to  those  cited  by  the  defendant  to  the  effect 
that  where  work  is  to  be  measured  by  a  third  person, 
and  the  money  is  to  be  paid  by  the  rate  of  compen- 
sation fixed  by  a  third  person,  that  it  must  be  shown 
that  such  adjustment  has  been  made,  or  the  measure 
of  compensation  ascertained  by  such  third  person 
before  a  cause  of  action  arises,  and  without  this  be- 
ing all'eged  the  complaint  is  certainly  defective. 

"That  an  obligation  to  pay  money  may  be 
dependent  upon  the  action  of  a  third  person, 
over  whom  neither  paity  has  any  control  and 
that  payment  cannot  be  exacted  unless  the  spec- 
ified act  is  peiformed  is  familiar  law." 

9  (\ijr  700. 

'•'It  wa»  alleged  that  he  work  ha;d  been 
completed  aiad  the  co.ntract  fully  performed  on 
th^ir  pai't,  ]>ut  there  was  no- allegatio.n  in  regard 
to-  tlo*'  estimaite  by  the  euigineer.  The  defendant 
demiiaarei'  fo]/  insufficiency  and  the  demuirrer  was 
overruled..    Held   that  these  two-  counts     were 
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had  because  of  the  omission  in  respect  to  an  es- 
timates as  provided  by  the  contract." 

Lou])  cf  (il  V.  (JaHfornia  So.  Ry.  Co.,  63  Cal. 
97.     In  the  opinion  the  court  says: 

''Tn  Smith  v.  Brij>-^s,  3  Denio,  73,  det'en- 
(huit  liad  (M)venante(l  to  pay  the  plaintiff  for  do- 
in^'  the  car])enter  work  of  certain  houses,  wlien 
lie  should  receive  from  the  architect  his  certifi- 
cate that  the  work  was  fully  and  completely  fin- 
ished accordn^-  to  the  specifications  annexed  to 
the  contract,  and  it  was  held  that  the  ^ivino-  (.f 
the  certificate  hy  the  architect  was  a  condition 
])r('ce(lent,  the  ])eif<>imance  of  which  must  he 
avericd  in  the  declaration  in  an  action  to  recov- 
er ])ayment  of  the  work.  Morfjan  v.  Birnie,  9, 
l^in^'.  67l2,  is  the  same  effect;  and  this  couit  in 
HoJnirs  r.  Uirhct,  56  Oal.  307;  affirmed  the 
same  dotiine.  "Tf,"  says  Mr.  Justice  Bram- 
well,  in  KUiof  r.  lio/jal  E.r.  Assunnicc  Co.,  L. 
R.  2,  Ex.  245,  "the  original  ag'cement  is  not 
sim])ly  to  ])ay  a  sum  of  money,  hut  that  a  sum  of 
ni(»uey  shall  he  ])aid  if  something  eK-c  ha])])eu  1-. 
and  that  souicthiug  else  is  that  a  thii'd  ])crson 
shall  sctth'  the  amount,  then  no  cause  of  action 
arises  until  the  third  j)arty  has  so  assessed  the 
sum.  for  U}  say  the  contrary  would  he  to  give  the 
])arty  a  diffeicut  measure  if  i-ate  of  compensa- 
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tioii  from  that  for  which  he  bargained."  ''And," 
says  the  Supreme  Court  of  Vermont,  in  Her- 
Hck  vs.  Belknap,  27  Vt.  673,  "If  pa^Tnent  for 
the  work  performed  is  dependent  upon,  and  to 
be  made  according  to  the  engineer's  estimates, 
as  to  its  amount,  and  the  employing  party  per- 
forms its  duty  in  reference  to  the  employment 
of  suitable  engineers,  etc.,  the  obligation  to  pay 
will  not  arise  until  such  estimates  are  made,  un- 
less no  estimates  have  been  made  through  the 
neglect  or  fault  of  the  engineer  or  of  the  party 
who  employs  him." 

"These  cases  establish  the  proposition  that 
the  action  in  hand  was  according  to  the  allega- 
tions of  the  complaint,  prematuiely  brought, 
and  the  demurrer  to  the  complaint  ought  to 
have  been  sustained." 

Loup  ef  id  v.  California  So.  By  Co.  supra. 

It  is  exactly  the  same  here.  There  is  no  allega- 
tion regarding  the  scaling  of  these  logs  and  until 
that  was  done  tlie  amount  of  compensation  to  bo 
paid  the  plaintiff  was  never  ascertained,  and  it  was 
to  be  ascertained  in  the  way  provided  by  the  con- 
tiact,  namely,  the  estimates  of  the  scaler  agreed  u])- 
on,  and  until  plaintiff  alleges  that  that  has  been 
(lone  he  has  not  alleged  a  cause  of  action. 

The  same  (question  was  also  involved  in  the  case 
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(»f  McNamara  vi  al  v.  Ilai-rison  ct  al,  46  N.  W.  973, 
in  the  Su])r<'ni('  .(Nunt  of  Fowa  and  citing  the  ease 
<^])()^'e  refei'icd  to  and   other  cases  the  court  said: 

"Until  it  is  shown  that  the  chief  engineer 
has  made  the  required  certificate  or  there  is 
some  [^ood  reason  shown  wliy  it  has  not  been 
furnislied,  no  action  can  be  maintained." 

''Wlicre  the  ])arties  in  their  contract  fix  on 
a  certain  mode  by  whi(di  tlie  amonnt  to  be  paid 
sliall  be  ascertained,  the  ])arty  who  seeks  en- 
forcement of  the  agreement  must  show  that  he 
has  done  everything  on  his  part  wliich  could  l)e 
done  to  carry  it  into  effect." 

riiifcd  Sfdtcs  i\  liohosoii,  9  Peters,  319,  9 

Law  Va\.  142. 

A   large  nnndx'i-  of  authorities  are  collected  in 

Holmes  vs.  Richet,  56  (^al.  807,  beginning   on  page 

312   <»f  the  o]»inion  the  conit,   anions  other     things, 

says  as  follows: 

"  In  other  words,  was  it  not  a  condition  pre- 
cedent to  any  light  of  action,  that  he  \'alne  of 
the  extra  woi  k  sliouhl  be  d<'tei  mined  in  the  mode 
]>i'ovided  by  llie  eontiact?" 

The  court,  a  Tier  lia\ing  asked  the  question, 
then  detenniiies  it  in  the  af fini!ati\'e.  We  think  n:» 
authorities  can  be  found  holding  other  than  this  and 
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(intil  a  proper  case  is  made  out  by  the  plaintiff  so 
that  the  parties  upon  the  trial  will  know  exactly 
what  ()  meet  and  what  witnesses  to  prepare  for  at 
the  trial,  it  is  impossible  for  them  to  properly  pre- 
sent their  defense. 

We  think  theie  can  be  no  question  but  what  it 
was  the  intention  of  the  parties  in  this  contract  that 
before  either  the  plaintiff  was  entitled  to  any  monev 
(^r  the  defendant  was  to  be  compelled  to  pay  there- 
for, that  the  logs  were  to  be  scaled  by  some  scaler 
jnutually  agreed  upon  between  them,  and  the  com- 
Vlaint  is  silent  as  to  the  alleging  tha  any  such  scaler 
was  agreed  upon  or  anything  which  would  excuse 
ihe  omission  of  scaling  of  these  log=^  by  such  scaler 
on  the  part  of  the  plaintiff;  and  until  such  allega- 
ti(m  is  made,  or  some  showing  made  as  to  why  this 
condition  was  not  i:>erformed,  the  plaintiff  was  not 
v-ntiled  to  anv    compensation  under  the  contract. 

The  second  ground  of  the  first  paragraph  of  the 
denunrei'  is  as  follows: 

"That  it  ap])ears  from  said  contract,  "Ex- 
hibit A'\  attached  to  and  made  a  ])art  of  said 
fiist  cause  of  action,  that  said  idaintiff  was  to 
furnish  receipts  for  all  labor  performed  on  the 
above  logs  or  satisfactory  evidence  that  all  la- 
bor had  been  fully  paid,  and  also  receipts  for 
])ayment  of  all  supplies  used  in   the  logging  of 
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said  timber,  or  satisfactory  evidence  that  the 
same  had  been  fully  paid  for,  and  it  appears 
from  said  contract  that  the  same  had  been  fully 
paid  for,  and  it  appears  from  said  contract  that 
the  furnishing  of  such  receipts  or  satisfactory 
evidence  was  a  c(mdition  precedent  to  tlu;  right 
of  compensation  by  said  plaintiff,  and  said  com- 
X)laint  does  not  allege,  state  or  show  that  such 
labor  or  supplies  were  paid  for  by  the  plajntiff 
prior  to  said  time  or  that  such  receipts  or  evi- 
dence was  furnished  to  the  defendant." 
The  contract  itself  i)r()vides  as  follows: 

''That  the  paity  oi  the  first  pait  shall  fur- 
nish receipts  for  all  labor  performed  on  the 
above  logs  or  satisfactory  evidence  that  said  la- 
bor has  been  fully  paid,  also  receipts  for  pay- 
ment of  all  supplies  used  in  logging  off  the  above 
mentioned  timber  or  satisfactory  evidence  that 
said  supplies  should  be  fully  -^aid;  that  said 
])arty  of  the  first  part  shall  fully  perform  their 
])art  of  this  contract  and  cut  into  said  logs, 
skid,  haul,  float  aiul  diive  all  said  white  pine  a^id 
yellow  i)iii('  timber  and  deliver  same  in  the  main 
north  fork  of  the  foeur  d'Alene  River  on  or  be- 
fore June  1,  1914,  exec  pt  should  the  work  of  get- 
ting the  white  and  yellow  ])in'"  logs  out  by  th  ' 
l)arty  of  the   first  pa^'t  be  delayed  from  cause; 
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unavoidable  that  the  tmie  ])e  extended  by  mu- 
tual consent  of  the  parties  hereto." 
It  is  clear  from  a  reading  of  the  contract  that 
it  was  the  intention  of  the  parties  that  at  the  time 
plaintiff  should  demand  payment  for  any  money 
due  liini  for  logs  that  he  should  furnish  defendant 
with  leceipts  for  tlie  payment  of  labor  and  supplies. 
The  eouit  in  constiuing  this  contract  will,  of  course, 
constiue  it  in  the  light  of  the  situation  of  the  parties 
and  the  reason  for  this  ])iovision  being  placed  in 
the  contract.  The  reascm  for  placing  this  provision 
in  the  contiact  was  undouj^tedly  to  protect  the  de- 
fendant in  uiaking  payment  so  that  whenever  plain- 
tiff should  })e  entitled  to  any  money  defendant 
world  have  evidence  that  no  liability  was  outstand- 
ing for  ^\hicll  its  logs  would  be  taken  l)y  mechanics' 
or  lal)ois'  liens.  This  also  applies  to  the  supplies. 
i\^  at  the  ti're  this  contract  was  made  the  supply  lien 
!aw  of  the  state  of  Idaho  was  still  in  force  and  effect 
VA)(]  the  decisions  of  the  Supreme  Court  of  this  state 
Diillifying  that  law,  as  was  done  in  the  cases  of  An- 
derson against  (heat  Northern  Railway  Company, 
25  Ida.,  43'),  and  Ponovan,  etc.,  vs.  Tii  State  .Cedar 
<\)m])any,  25  Ida.  462,  had  not  yet  been  rendered.  It 
is  plain  upon  the  face  of  this  contract  that  the  de- 
fendant lumber  company  desired  thi^^  evidence  of 
])ayiiient  at  the  time  it  made  the  various  re^iuttaucf  ; 
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so  that  plaintiff  could  not  retuMvc  the  full  amount 
due  him  for  work  under  the  contract  and  at  the  samo 
time  allow  his  lal)()r  and  supply  bills  to  ^o  unpaid, 
which  would  become  a  lien  u])on  the  saw  logs  and  de- 
fendant's ])io})eity  taken  fiom  him  and  i!^  l)e  com- 
pelled to  make  double  payment  therefor.  And  while 
llie  contract  may  not  be  exactly  definite  as  to  when 
this  evidence  was  to  be  furnished  viewed  from  the 
situation  of  the  ])arties  and  the  light  of  the  contract 
and  conditions  generally  surrounding  logging  o])er- 
ations,  it  shows  clearly  tliat  it  was  intended  that  these 
receipts  be  furnished  for  the  work  and  labor  'per-l 
formed  u])  to  the  time  the  payments  became  due  in| 
oi'der  that  the  lumber  company  might  })rote('t  itself 
against  laborers  and  supply  liens,  as  otherwise,  itl 
would  have  to  pay  the  contractor  the  full  amo^nit 
due  him  undei  the  contract  at  the  same  time  the  log< 
w(>uld  l)e  res])onsible  for  all  laboi'  performed  an  I 
«;ll  sup})lies  furnished  to  that  date,  which  would 
!)('  no  safeguard  to  it  at  all.  The  authoi-ities  befoie 
cited  on  the  (piestion  of  pleading  a  conditi<m  prece- 
dent we  think  e(jually  a])i)ly  to  his,  and  that  befoie 
plaintiff  .is  entitled  to  a  cause  of  action  against  the 
defendant  he  should  be  required  to  show  that  he  ha-^ 
(hme  and  performed  those  things  which  entitlA.  liiui 
to  com])ensatiou  under  the  contract. 

Paragra])h  two  of  the  deunn-rer  is  to  the  effect 


—27— 

ihat  the  complaint  is  ambiguous,  unintelligible  and 
uncertain.  Subdivision  "a"  of  paragraph  two  is 
as  follows: 

"That  it  alleges  in  paragraph  six  that  sai<d| 
contract  provided  and  required  plaintiff  to  fur- 
nish all  right  of  way  over  which  to  haul  logs  to 
be  cut  from  the  land  at  his  own  expense  and  also 
alleges  that  plaintiff  had  expended  for  right  of 
way  the  sum  of  $200.00  and  more  than  $1100.00 
for  building  and  constructing  such  road  and  to 
fit  the  same  f(n'  the  purpose  of  hauling  the  logs 
to  water,  ))ut  does  not  allege,  state  or  show  that 
plaintiff  had  secured  or  had  any  legal  contract 
for  the  right  of  way  or  use  of  the  road  or  an 
easement  for  hauling  logs  across  the  land  from 
the  place  of  the  skidding  of  said  logs  to  the! 
place  wheie  they  were  to  be  delivered  in  Pine 
Creek,  or  that  such  road  had  been  built  its  entire 
distance  sufficient  or  pioper  over  which  to  haul 
said  logs." 

We  think  that  when  the  ])arties  entered  into  a 
contiact  providing  explicitly  that  the  ])arty  of  tlie 
first  ])art  should  secure  a  right  of  way  over  which 
to  haul  the  logs,  as  is  provided  in  the  contract  at-'d 
tached  to  the  c()mi)laint  in  this  case,  that  this  meant 
that  he  should  secure  a  legal  right  to  do  this, — one| 
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wliicli  lie  could  enforoe, — one  that  would  protect  the 
defendant  so  that  in  paying  to  the  plaintiff  moneyj 
foi-  the  I()l;s  wliicli  had  been  cut  ancS  skidded  the  de- 
fendant \v(»ul(l   know  that  plaintiff  would  have  an 
absolute  lij^ht  to  haul  those  logs  ovvv  the  road  in  get- 
ting them  out   and  delivering  the  same  to  it  in  tihe 
creek.     It  certainly  cannot  be  contended  that  plain- 
tiff could  go  \r,  e\('i  y    individual   who  owned  laudf' 
hetweeu  the  ])hic('  wlieie  the  logging  ojxTations  were 
and  Pine  Cieek  and  ask  ])ei mission  to  cross  his  land, 
and  without  seeming  anything  nioie  than  a  verbal 
])ermission,  rever^abl  '  at  wmII,  eo.n])el  defendant   to 
make  })aynient  <d'  the  full  amount  of  money'due  un- 
der the  eontiaet.     This  would  not  be  in  accordance 
with  the  intenti' n  ot  the  parties,  and  to  construe  thef 
eontiaet  in  tliis  way  would  do  violence  to  its  int|'n- 
licii,  a>  it  i-^  phiin  u])on  the  face  of  the  eontiac^t  that 
.'lefendant  wa-^  to  be  pi  oteeted  in  the  ])ayment  winch 
it  was  to  make  by  kiDwing  that  this  i  ight  of  way  ha  I 
becTi  secured,  and   legally  seemed,  so  that    when   it 
paid  foi'  tlie  log-<  being  cut  and  ])laced  U])on  the  skids 
it  knew  plaintiff  would  lun'e  the  legal  I'i'^ht  of  way 
to  haul  them  from  the  skids  to  the  banking  grounds: 
and,  as  the  c()m})laint  does  not  state  or    show^  tliat 
they  CA'cr    secured  any  legal   contract  therefoi-.  the 
court  will    not  piesume  that  auv  legal  contiact   ha-; 
been  seemed  foi'  the  right  of  way,  but  will  rer|uire 
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plaintiff  to  plead  and  show  such  fact.  Neither  does 
the  complaint  allege,  state  or  show  that  this  road  had 
been  built  its  entire  distance,  and  under  the  explicit 
wording  of  the  contract  it  was  necessary  that  this  be 
done  before  any  payments  should  be  made  by  de- 
fendant. And  the  defendant  in  this  case  is  at  a  loss 
to  know  whether  the  plaintiff  is  claiming  that  he  did 
have  a  legal  contract  for  the  right  of  way;  whetheir 
lie  is  going  to  try  to  claim  that  he  built  the  road  itsj 
entire  distance,  or  what  his  claim  will  be  upon  the' 
trial  of  the  case;  and  we  thinks  we  should,  and  fdo,'i 
have  a  right  to  require  plaintiff  to  allege  this  so  that 
we  will  know  upon  the  trial  of  the  case  what  evi- 
dence to  produce  in  order  to  meet  plaintiff's  con- 
tention. If  this  is  not  explicitly  alleged  it  would  re- 
quire us  to  have  a  large  number  of  witnesses  pre- 
sent in  order  to  meet  the  contentions  that  plaintiff 
may  not  urge  and  set  forth  when  the  case  is'^trifed, 
and  would  incur  a  large  amount  of  expense  to  both 
jjaities  needlessly,  simply  because  of  the  ambiguity 
;ind  uncertainty  of  the  complaint. 

Subdivision  "b"  of  paragraph  two  goes  rathei- 
to  the  pleading  of  special  damages.  The.  plaintiff 
is  seeking  in  this  case  to  recover  for  all  profit  which 
iK-  claims  he  would  have  made  had  he  been  allowed 
to  fulfill  this  eoutiact.  He  is  also  asking  to  recover 
all  of  the  expenses  which  he  h.a^  paid  oi^t.     Tf  he  i  -. 
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entitled  to  recover  at  all,  only  the  loss  which  was  act- 
ually occasioned  beciiuse  of  the  breach  of  the  <}onti'act 
would  be  al]  that  lie  would  t)e  entitled  to.  In  other 
words,  if  the  building-  of  the  roa/ls  and  cutting  of  the 
timber  cost  him  $3.00  per  thousand,  and  he  was  to 
I'e^^eive  $3.25  per  thousand  for  cutting  and  skidding, 
then  his  measure  of  damages  would  be  but  twenty- 
five  cents  per  thousand,  an<l  cei  thinly  he  cannot  col- 
lect tliat  twenty-five  cents  per  thousand  and  at  the 
same  time  the  money  which  he  has  expended  for 
building  roads,  Jaboi'  employed  and  exp<:'nse  incuri- 
ed  in  making  that  pi'(^fit.  To  do  so  would  Ix'  to  en- 
title him  to  recover  more  than  he  could  have  secured 
had  he  performed  the  contract  and  would  l>e  i*equir- 
ing  defendant  to  pay  him  liis  ]ji()sp(ctive  profit^?  a^ 
well  as  his  expenses,  which  he  is  ceitainly  not  entit- 
led to. 

Subdivision  "c"  oi'  ])ai'agrai)]i  two  of  the  com- 
plaint is  the  objection  that  two  causes  of  action  are 
improperly  conuningled  and  united  in  one  count, 
the  donuirrer  })eing  as  follows: 

"That  in  said  fiist  cause  of  acti(m  tAvo 
cauw'S  of  action  aie  im])roperly  commingled  and 
united  in  one,  to-wit:  A  c^use  of  action  for 
damages  foi-  alleged  ])rofits  claimed  to  be  i  e- 
coverable  because  of  bleach  of  contract,  and  al- 
so an  alleged    cause  of  action  for  monevs     ex- 
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pended  as  such  damages  in  buying  and  building 
roads  whicli  cannot  be  recovered  in  the  same 
cause  of  action  witli  the  alleged  profit,  for  the 
reason  that  it  creates  in  the  same  cause  of  action 
a  different  element  of  liability  for  damages  to 
which  the  plaintiff  is  not  entitled." 

It  seems  to  us  clear  that  the  two  elements  of 
damage  stated  in  the  first  cause  of  action  cannot  be 
commingled,  because  if  plaintiff  is  entitled  to  re- 
-cover his  profit,  then  he  would  be  made  whole  be-, 
cause  of  any  damage  sustained.  But  if  at  the  same 
Time  he  should  also  be  entitled  to  recover  special 
damages,  such  as  expenses  laid  out  in  attempting  to 
perform  the  contract  and  for  such  work  as  building 
roads,  he  would  be  recovering  damages  and  impos- 
ing a  double  liability  upon  the  defendant  for  a 
breach  of  the  contract,  which  is  unquestionably  not 
permitted  by  any  form  of  pleading  nor  any  form  of 
action,  as  only  the  actual  damages  suffered  by  the 
party  is  all  that  he  can  recover;  and  the  building  of 
the  road  would  not  be  a  special  element  of  damage 
any  more  than  the  loss  of  time,  which  would  ])e 
wholly  consumed  in  the  i^erformance  of  the  contract. 
T"-on  this  we  think  any  argument  or  citation  (^f 
authorities  would  be  out  of  place. 

There  are,  we  admit,  also  two  causes  of  action 
improperly  united  in  the  claim  the  plaintiff  cut  aul 
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skidded  logs  for  wliicli,  at  the  contract  pi  ice,  lie  was 
enttlli'd  1(.  JK'  |>)i()  the  sum  of  $821.50  on  the  lotli 
of  tlic  month,  whicli  sum  he  was  not  ])a'.(l;  and  in 
llio  fnrther  claim  that  tlic  defendant  repndiiited  the 
contract  and  ])revente(l  tlie  plaintiff  from  fnlly  ])(M'- 
forming  the  same  hy  reason  of  which  plaintiff  lost 
The  pi'ofits  he  would  have  made  if  he  had  not  h:'en 
preventcnl  ])y  the  defendant  frcmi  getting  ahead,  and 
also  the  snms  of  money  which  he  had  expended 
These  two  claims,  however,  growing  out  of  the  same 
contract,  are  distinct  and  separate,  and  either  could 
he  sued  u]>('n  .ih^ne  and  clearly  constitnte  two  separ- 
ate causes  (►f  action.  The  foundation  for  the  claim 
for  profits  is  that  the  defendant  repudiated  the 
iriiolc  contract  and  prcrrutcd  plaintiff  fro.n  furthe.' 
performing,  while  the  other  ca.use  of  action  is  foi- 
work  and  service  actually  rendered  hy  the  plaintiff 
at  the  contiact  })rice.  These  two  causes  of  ac^tion 
should  have  heen  se])ai'ately  stated. 

I>ut  there  lies  in  the  claim  and  cause  of  action 
for  jnofits,  hecause  the  i)laintiff  was  ])i  evented  from 
fullv  performing  the  contiact,  a  moie  seiious  and 
vital  defect  than  meie  imi)ro])cr  Joinder.  The  claim 
for  profits  and  for  the  moneys  exi)ended  shown  in 
paragraph  VIII  of  i)laintiff's  ccmiplaint,  doe^  nof 
contain  facts  sufficient  to  constiute  a  cause  of  ac- 
tion, however  cIcaiK'    intended   to   he  su"li.      If  the 
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allegations  that  the  plaintiff  was  ''prevented"  b}^ 
the  defendant  and  that  the  defendant  "repudiated" 
fh  contra  ft,  stood  alone  in  the  pleading  as  against 
a  demunei',  they  might  be  sufficient  though  they  are 
obviously  mere  conclusions,  but  they  do  not  stand 
alone,  the  plaintiff  explaining  that  the  "preven 
tion"  and  "repudiation"  relied  upon  consist  in  the 
failure  of  the  defendant  o  make  the  payment  for 
the  logs  which  the  plaintiff  had  actually  cut  and 
skidded,  and  which  was  due  on  the  15th  of  the  month 
The  ccuitiact  is  a  divisible  contract,  the  work  done  in 
each  mont  standing  by  itself  and  to  be  paid  for  on 
a  fixed  date  at  a  fixed  rate  by  itself.  The  written 
contract  on  which  the  action  is  founded  does  not 
provide  that  the  payment  of  each  installment  by  the 
defendant  is  a  condition  precedent  to  he  plaintiff 
iieing  required  to  further  pei'fomr  his  contr'act.  The 
failure  to  make  such  payment  is  the  only  act  charg- 
ed against  the  defendant  as  "prevention"  or  "repud- 
iation." Tt  i^  (mly  when  the  plaintiff  is  actually 
|)revented  from  performing  the  balance  of  the  con- 
ti'act  that  he  is  entitled  to  consider  its  as  terminated 
and  to  sue  foi*  what  he  would  have  made  upon  it  if 
he  ]\i\f]  heen  ]K'rmitted  to  carry  out  his  part  of  it. 
iJudei'  these  conditions,  on  the  face  of  the  complaint 
;iucl  on  the  face  of  the  wiitten  contract,  the  cause  of 
ar-ti(tu  for  damages  and    the  amoiuits    exiJended  bv 
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I'oason  of  "prcvciiticm"  hy  tlic  dcfondant  cannot  he 
siistainod. 

Palmer  &  Robertson  v.  O.  M.  R.  R.  Co.,  18  Til. 
217; 

Coimty  of  Chrisfuni  r.  Ohcrholt,  IS  111.  223; 

Kinncij  r.  Shrrmdii,  2k  111.  520 

The  reasoning  is  so  complete  and  convincing 
in  the  opinion  of  Palmer  &  Rohertson  v.  O.  M.  R.  R, 
Co.,  supra,  that  it  is  unnecessary  for  ns  to  elaborate- 
ly argue  the  point  in  this  brief.  In  this  case  the 
court  said: 

"T  have  examined  all  the  authorities  referr- 
ed to  by  counsel  and  have  made  diligent  search 
myself,  but  ha\'e  found  no  case  where  the  plain- 
tiff has  l)een  allowed  to  recovei-  for  losses  sus- 
tained by  not  l)eing  })einiitted  to  complete  the 
contract,  unless  he  has  been  prevented  from  go- 
ing on  with  his  work  l)y  the  positive  affirma- 
tive act  of  the  other  party,  ov  whei'c  the  other 
])aity  has  neglected  to  do  some  act  without  which 
the  ])laintiff  could  not,  iu  the  natuie  of  things, 
go  on  with  his  contract;  as  where  he  refused  to 
furnish  a  ])la('e  wheiciu  to  erect  a  building  or  to 
furnish  mateiial  which  ))y  the  contract,  was  to 
be  ])Ut  in  the  works  and  which  was  to  be  provid- 
ed, was  to  be  ))nt  ju  the  works  and  which  Avas 
to  be  ])rovided  by  him.     *     *     *     But  no  whcic 
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have  I  found  a  case  where  the  faihire  to  pay  the 
consideration  for  the  work  as  it  progresses,  ac- 
cording to  the  terms  of  the  agreement,  has  been 
held  such  an  act  of  omission  on  the  part  of  the 
defendant  as  to  prevent  the  other  party  from 
completing  the  contract.  It  is  undoubtedly  true 
that  the  failure  to  make  such  payments  may  in 
point  of  fact  leave  the  other  party  without  the 
means  of  credit  to  go  on  and  complete  the  job, 
but  such  is  not  the  necessary  result  of  such  a 
failure,  and  we  cannot  safely  adopt  it  as  a  con- 
clusion of  law  that  it  does  prevent  the  paity 
from  going  on.  *  *  *  The  contract  un- 
doubtedly may  be  so  drawn  as  to  make  the  pay- 
ment of  a  part  of  the  consideration  by  install- 
ments as  the  work  ]n'Ogresses,  or  at  stated 
times  independently  of  the  progress  of  the  work, 
a  condition  precedent  to  the  further  prosecution 
of  the  work  and  make  its  non-payment  such  a 
substantial  violation  of  the  contract  as  to  auth- 
orize the  other  party  to  abandon  the  work  and 
sue  upon  it,  as  for  having  been  prevented  from 
compk'ting  it  by  the  act  of  the  paity  who  had 
thus  failed  to  perfoim  such  condition  piece- 
dent.  But  tlie  law  cannot  infer  such  a  conse- 
quence from  the  ordinary  obligation  to  pay 
monoy  at  a  ])articular  time  or  ii])oi)  the  conn)le- 
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tion  of  a  specified  part  of  the  work.  In  order 
to  give  a  contract  such  an  effect  it  slioiild  con- 
tain some  piovision  sliowing  that  it  was  tlie  in- 
tention of  the  parties  that  tlic  iKnipayment  of 
tlie  money  as  stipidated  should  produce  sucli  a 
result  upon  their  rights.  *  *  *  i^^^i  such 
intention  must  be  found  in  the  expressions  used 
in  the  contract,  and  is  not  to  be  guessed  at  as  be- 
ing piobable  from  the  extent  or  magnitude  of 
the  contract,  when  there  are  no  expressions  in 
the  contract,  when  there  are  no  expressions  in 
the  contract  evincing  such  intention,  wliicli 
would  he  lequired  to  autlun'ize  such  construc- 
tion were  the  subject  matter  of  the  contract  less 
important  or  the  amount  of  the  payments  with- 
held moie  insignificant." 
Palmer  &  Robertson  v.  ().  M.  B.  B.  Co.,  suprat 

We  respectfully  and  earnestly  submit  that  tin- 
honorable  Distiict  Judge  did  not  err  in  sustaining 
the  denuirier  to  the  c(>mplaint  but  that  his  ruling- 
was  correct  and  that  as  shown  by  the  procedure  in 
this  case,  the  ])laintiff  tacitly  admitted  his  inability 
lo  ])l(ad  tii('-<'  fa''ts  wlii"li  are  essential  to  make  a 
cause  of  action;  that  the  Honorable  District  Judge 
was  correct  in  dismissing  this  action,  es])ecially  in 
view  of  the  fact  that  the  plaintiff  filed  and  server! 
V  ritten    notice  of  is    refusal  to  ])l('ad  any   fin  the-. 
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seeking  rather  to  appeal  and  try  and  establish  his 
right  of  action  in  this  court  rather  than  to  amend 
and  set  forth  these  essentials,  showing  thereby  that 
his  cause  of  action  was  based  upon  a  technical  rath- 
er than  upon  a  meritorious  cause ;  and  as  the  demur- 
rer in  this  case  was  a  special  denuirrer  on  the 
grounds  of  the  uncertainty  of  the  complaint,  and, — 
we  think  the  grounds  of  uncertainty  cannot  be  de- 
nied,—the  demurrer  was  unquestionably  good,  and 
we  respectfully  pray  an  affirmance  of  the  judgment 
as  to  the  first  cause  of  action. 

DEMURRER  TO  SECOND     CAUSE     OF     AC- 
TION. 

The  second  cause  of  action  is. likewise  based  up- 
on a  written  contract,  which  is  a  contract  for  the  di- 
rect sale  of  property. 

Counsel  in  his  brief  on  ijage  27  has  stated  that 
1he  two  contracts  set  up  in  the  two  causes  of  action 
were  interdependent,  and  that  the  consideration  for 
the  making  of  the  contract  "B"  was  the  making  of 
contract  "A". 

Of  course  it  is  an  elementary  rule  that  it  is  the 
promise  and  not  the  fulfillment  thereof  that  is  the 
consideration  of  a  contract,  and  as  the  party  had  al- 
lendy  counM.ted  and  promised  to  do  certain  work 
That  was  sufficient  to  make  the  other  contract  abso- 
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liitely  binding-,  and  plaintiff  can  yet  complete  exlii])it 
B. 

"In  contracts  containing  cxccntoiy  consid- 
erations or  mntnal  promises,  that  is  to  say,  in 
which  a  promise  on  tlie  one  side  is  given  in  con- 
sideration of  a  promise  on  the  other,  the  mere 
promise,  and  not  tlie  })erformance  of  it,  con^t'- 
tntes  the  consideration,  strictly  so  called;  ano 
the  obligation  of  the  one  ])r()mis('  may  be  qnite 
independent  of  the  performance  of  the  other." 

9  Cyc.  642  b. 
(^ounsr]  has  attem])ted  by  making  a  number  of 
allegations  to  aUege  a  cause  of  action  and  to  state 
tliat  the  contract  was  different  from  what  it  explic- 
itly provides  in  its  terms;  but  we  submit  that  as 
tlie  written  instrument  itself  is  made  a  part  of  the 
comphiint  and  i'^  couijjlcte  in  its  terms,  that  it  must 
be  taken  as  the  basis  of  the  cause  of  action,  notwith- 
standing tlie  fact  hat  ])laintiff  has  alleged  it  other- 
wise. 

Counsel  on  ])age  28  of  his  brief  calls  attention  t;) 
the  fact  that  the  contiact  ])rovides  that  plaintiff 
shall  burn  the  brush  in  tlic  timber  which  he  cuts,  and 
says  that  this  is  conclusive  that  this  contract  was  de- 
pendent n])nn  Evhibit  A.  This  is  nothing  but  a 
],i<)\  'sioii  in  the  ccmtract  that  the  ai)pellant  will  ])er- 
foiM   the  duty  ini])os('d  upon  him   by  law  and     wa  ^ 


pjaiifd  hi  tliis  instrument  for  the  purpose  of  reliev- 
•ng  tlK  Stack-Gibbs  Lumber  company  from  any  lia — 
lility  ir  the  appellant  failed  to  perform  the  duty 
enjoii;ed  u]>on  Irin.'  by  the  statutes  of  the  state.  Sub- 
di^isioi:  ;>(),  Section  1605  of  the  Revised  Codes  of  the 
State  of  Idaho  as  amended  in  1909,  found  in  the 
10th  Session  Laws  of  the  State  of  Idaho,  on  page 
229,  provides,  among  other  things,  as  follows: 

"Sec.  1605.  *  *  *  Sec.  3.  Any  person 
firm,  or  corporation  engaged  in  the  cutting  and 
removing  of  timber,  logs,  ties,  telegraph  poles, 
wood  or  other  forest  products  from  lauds  with- 
in the  State  of  Idaho,  shall  pile  and  burn  or 
otherwise  dispose  of  the  brush,  limbs,  tops  and 
other  waste  material  incident  to  such  cutting, 
which  are  four  inches  or  under  in  diameter,  and 
the  times  and  methods  of  so  doing  shall  be  i)re- 
scribed  by  the  warden  of  the  fire  district  in 
which  said  cutting  shall  be  done." 

The  law  then  imposes  a  penalty  for  failing  to 
do  so,  and  the  respondent  company  was  simply  con- 
hactiug  that  appellant  should  do  this  work  to  re- 
lieve itself  of  any  responsibility  therefor. 

The  other  provisions  called  attention  to  by  ap- 
jjcllant  v/(  Mi])ii)ri  ''ave  uo  bearing  upon  the  questi(m 
and  is  uud  ui>te(^/.y  meaningless,  as  the  title  to  the 
j     tiiiilioi-  became  vested  in  the  appellant  upon  })ayiui;' 
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fifty  cents  stTimpage  tlicrcfov,  and  lie  had  a  i  iglit  to 
remove  it  therefor,  and  any  warrant  of  title  or  quiet 
possr^sion  to  liiin  thereof  has  no  ])eai'in^  upon  tins 
ease. 

V'is  Honor,  Judge  Dietrich,  in  passini;'  npoji  rhi-, 
cause  of  action  in  the  memorandum  decision,  said: 

"Coming'  now  to  the  second  cause  of  action. 
;  do  not  think  tliat  sufficient  facts  are  stated  to 
entith'  the  ])hiintiff  to  recover  under  this  cause 
of  action,  '^riie  two  contracts  are  inter-related, 
hut  it  is  plear  tliat  the  defendant  has  not  direct- 
ly hi'eached  the  second  contract,  and  if  there  has 
l)een  any  violation  of  it  at  all  it  is  by  reason  of 
its  r:ecessary  connection  with  the  other  contract. 
So  far  as  a])pears,  the  ])laintifr  could  have  at 
any  tiuu  dou(%  and  couhl  yet  do,  the  work 
autliorized  hy  the  second  contract.  lie  has  not 
been  inteiteicd  with,  rculcss  the  interfcience 
with  his  ])crfoimance  of  tlie  first  contract  neces- 
saiily  ar'ts  as  an  interference  witli  hi^-  ])('ifoiui- 
auce  of  the  second.  Tt  is  possil)]('  that  tlic  two 
jol)s  aie  so  iut('r-(l('])eiid(']it  that  one  cannot  be 
performed  without  also  jx-rforniing  the  other, 
but  the  court  cannot  j)resume  that  sucli  is  the 
case.  If  it  is  from  a  business  stand])oint  im- 
practicable to  Innibei  the  classes  of  timbei'  r'e- 
ferred  to  in  the  second  conti'act    without     also 
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lumbering  the  classes  referred  to  in  the  first 
contract,  that  fact  should  be  made  to  appear.  If 
such  is  not  the  fact,  it  is  difficult  to  see  how  the 
plaintiff  has  in  any  way  been  prevented  from 
performing  the  second  agreement." 
Under  this  holding  his  honor  sustained  the  de- 
mur i-v^-  to  the  second  cause  of  action. 

Tlie  grounds  of  the  demurrer  to  the  second  cause 
11  act!    '  i-an  be  grouped  under  two  principal  heads: 
J  St.     Tliere  is  no  allegation  of  a  breach  of  tin 
sc^cond  contract; 

2ud.  This  second  contract  is  full  and  complete 
within  itself,  seting  forth  all  of  the  terms  thereof, 
a  J  id  tl'c  ])1  cabling  in  this  case  is  an  attempt  to  inter- 
j(^ct  into  rl;('  Vxiittcn  contract  terms  which  are  not 
therein,  namely,  that  this  contract  was  dependent  up- 
i>n  the  completionof  the  contract  Ex.  A,  which  the 
pontract  shows  is  not  the  fact,  and  is,  therefore,  an 
attempt  to  varv  and  change  a  written  contract  by  pa- 
rol. 

Under  the  first  cause  we  submit  this :  That 
Kxliibit  B,  as  set  out  in  the  complaint,  is  a  complete 
rout  j  act  tor  the  sale  by  the  defendant  to  the  plain- 
tiff of  ceitain  white  fir,  red  fir,  tamarack,  si)ruce. 
i'ldl  ])ine  c-nd  eedar  timbei  up(m  certain  land.  The 
coiisidcraliou  foi'  the  sale  of  this  timber  was  to  be 
i'ifty  cents  i  '>•   ^liousand  feet,  board  measure,  AvlnVh 
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was  to  )h'  pji'd  on  Hie  lOtli  of  the  month  for  all  tim- 
h  •  cut  I  lie  preceding  month.  This  contract  was  da- 
t<'d  OctolxM*  15,  1912,  and  has  four  years  in  which  to 
run.  [f  tli<-  j>iaintiff  desires  to  cut  tins  luniher  ai 
the  present  time  he  can  do  so  n])on  makint*;  payment 
therefor  as  provided  in  this  conti'act.  This  contract 
Exhibit  B,  nan  ])e  performed  by  the  i)laintiff  wheth- 
er the  other  contract  has  been  breached  by  eithei* 
l)arty  or  not,  as  there  is  no  provision  in  this  contract 
providing-  that  it  shall  become  null  or  void  in  case 
either  party  does  not  fulfill  the  contract  upon  which 
the  first  cause  of  action  is  based.  Until  there  is  r 
lu'each  of  the  contract  any  action  brought  cannot  b' 
maintained,  and  the  phiintiff  in  his  second  cause  of 
action  sets  foith  no  breach  of  the  contract  whateve:, 
and  un(h'r  the  explicit  terms  of  the  contract  itself 
he  has  four  years  in  which  to  remove  the  timber, 
which  time  hav  riot  yet  ehipsed. 

Further  Ihjui  that,  if  the  ])laintiff  was  ])revent 
cd  fiom  c()m})]eting  the  conti'act  set  forth  in  tlie  fii'st 
cause  of  action  by  icason  of  the  fault  oi*  negh'ct 
f  the  defendant  this  wouhl  not  excuse  the  defen- 
dant t'lom  delivering  to  the  ])laintiff  the  timber  men- 
tioned in  the  contract  set  forth  in  the  second  cause  of 
action.  In  other  words,  even  if  defendant  had  been 
guilty  of  a  breach  of  the  c<mtract  for  logging  this 
land  this  would  not  then  abrogate  the    conti'act  set 
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i'oi'lh  as  Exhibit  B,  but  would  give  plaintiff  just  as 
iniipli  right  to  continue  to  cut  that  timber  as  if  it  had 
been  completed;  and  until  defendant  refuses  to  al- 
low plaintiff  to  cut  this  timber,  which  he  has  pur- 
chased under  the  terms  of  contract  Exhibit  B,  he  has 
no  right  of  action  against  the  defendant  thereunder. 
Further  than  that  the  terms  of  this  contract  are  ex- 
plicit, but  notwithsanding  this,  in  order  to  try  to 
make  out  a  cause  of  action  plaintiff  has  attempted 
to  inject  into  his  complaint  facts  to  show  that  he  de 
pended  u])on  the  money  whieli  he  was  to  receive  from 
the  first  contiact  to  make  the  ])a\Tiients  under  the 
second  contract.  ; 

There  is  much  included  in  the  second  cause  of 
action  which  is  wholly  immaterial.  For  instance 
in  paragraph  one  of  the  second  cause  of  action  he  re- 
fers to  and  adopts  paragraph  three  of  the  first 
cau.-e  .'f  adion.  idmost  the  entire  part  of  which  is 
absolutely  immaterial  in  the  second  cause  of  action. 
In  'Oiiragraph  three  of  the  second  cause  of  aetion  he 
lefers  to  and  adopts  paragraphs  four,  five,  six,  and 
seven  of  the  first  cause  of  action,  and  paragraph 
P  four  has  no  connection  whatever  with  the  second 
cause  of  action.  Five  has  no  connection  with  the 
second  cause  of  action,  and  that  i)art  of  six  which 
has  not  been  stiieken  out  is  wholly  immaterial  to  the 
second  cause  of  action.  Seven  has  ])een  stiicken  out 
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can  or  does  add  to  in  any  manner  tlie  cannc  of  action 
set  forth  in  ])ai*agi'a|)h  two,  excepting  tliat  plaintiff 
did  not  secure  from  the  Stack-Gibbs  Lumber  Com — 
panv  any  money  witli  wliieli  h(»  claims  to  ))e  entitled 
to  under  the  former  contract,  and  as  we  ccmtend  un- 
der the  first  cause  of  action  that  here  is  nothing  ow- 
ing and  that  he  is  entitled  to  no  money  thei'cunder^ 
Ih.is  has  no  effect. 

It  is  evident  from  a  reading  of  tlie  entire  com- 
plaint that  it  is  the  intention  of  the  plaintiff  to 
charge  that  he  had  to  depend  entirely  upon  the 
money  which  he  was  g(»ing  to  make  out  of  the  con- 
tract "  I  A'.  A"*  in  order  to  purchase  the  timber  speci- 
fied in  the  c(>ntiact  marked  "Exhi})it  B".  How- 
ever much  the  ])1aintiff  would  desiie  to  inject  this 
into  the  })lea(ling,  theie  is  the  very  elementary  rule 
•^  +  Avboio  a  contiact  ])rovides  for  payments  to  be 
made  the  i)aity  cannot  add  to  or  change  the  terais 
of  a  wi'itten  agreement  by  setting  up  these  payments 
were  to  be  made  out  of  any  ])articulai'  fund  or  in  a 
particular  maTmer. 

"A  coiitiact  of  sale  is  also  conclusive  as  to 
time,  mode  and  ternrs  of  payment  and  cannot  be 
varied  or  contradicted  as  to  these  things  by  ])a- 
rol." 
17  Cyr.  filO. 
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"We  are  of  the  opinion  that  the  answer  states 
no  defense.  The  oral  agreement  set  up  in 
the  answer  was  made  at  the  same  time  of  the 
notes.  It  ^^•ollld  contradict  or  vary  the  terms  >f 
the  written  contract  expressed  in  the  notes, 
change  their  time  of  payment,  and  make  them 
payable  out  of  a  special  fund.  For  this  purpose 
it  is  incompetent  and  therefore  no  defense  to 
an  action  on  the  notes." 

Singer  Manufacturing  Co.  vs.  Potts  61  N.  W. 
2B.  Tliis  was  a  case  in  which  the  defendant  attempt- 
ed to  allege  that  the  notes  which  they  had  given  were 
to  be  paid  out  of  a  certain  fund,  l)ut  the  court  held 
it  was  no  defense  whatever. 

Ware  vs.  CoiveJls,  60  Am.  Dec.  482. 
"It  is  no  ambiguity  in  the  writing,  and 
there  can  be  no  resort  to  parol  evidence  to  ascer- 
tain the  meaning  of  the  parties,  oi  the  sense  in 
which  the  woi'ds  of  the  agi'eement  were  intend- 
ed, but  they  must  be  construed  according  to  the 
context  and  the  usage  of  the  language.  There 
is  nothing  either  in  the  context  or  in  the  inten- 
tion of  the  ])arties,  as  shown  upon  the  face  of 
the  instrument,  indicating  that  the  words  Were 
not  used  in  their  ordinary  sense." 

Hunt  r.s.  Gray,  41  N.  W.  14,  in  which  the  parties 
attempted  to  show  that  payment  was  to  l)e  made  dif- 
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ferent  than  that  oxpvosscd  in  tlic  written  aj^rooment, 
but  the  court  refused  to  allow  same  to  ])e  done. 
Wd/hcr  rs.  Mack,  89  N.  W.  338. 

'' Wheie  a  written  agreement  for  the  sale  of 
an  interest  in  an  hotel,  and  the  joint  operation 
of  the  hotel,  provides,  without  ambiguity,  for  the 
payment  of  a  certain  sum  in  a  certain  time  foi' 
the  interest  so  sold  it  is  not  [competent  to  show, 
by  ])ai'ol  that  it  was  understood  the  payment 
was  to  be  made  out  of  the  piofits  of  the  l)usiness 
or  in  any  other  niaruier  not  specified  in  the 
writing. ' ' 

Smith  vs.  Kemp,  52  N.  W.  r)'^)9,  citing  several 
cases  in  suppoit  of  this  contention. 

This  cas(»  is  very  appUca})le  to  the  case  at  bar, 
as  heie  the  ])laintiff  in  order  to  make  out  an  action 
is  attempting  to  plead  and  shoAv  that  he  was  to  make 
the  ]>ayuieut'-'  foi  the  timbei  which  lie  purchased 
from  the  (h'fendaut  out  of  tlie  ])rofit  which  he  was  to 
make  from  tlie  logging  r-outract,  whereas  the  con- 
tract of  i)Uica>e  is  eutiiely  silent  u]»oii  this  j)oint-, 
and  it  is  theicfore  cliaugino'  ^iid  \-arying  the  terms 
of  a  wiitten  agreement  to  hohl  Ihat  it  was  to  be  ])aid. 

A:  1o  flic  second  cause  of  action  we  respectfully 
submit  that  the  contract  is  one  of  bargain  and  sales 
force; rail)  timber  which  has  foui-  years  from  i\\o  date 
thereof  to   I'uu,  and   no   breach  of  this  contract     is 
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slmwn.  Av(\  wo  respectfully  submit  tliat  the  whole 
cause  of  action  pretended  to  be  set  forth  in  the  sec- 
ond coTint  is  an  attempt  by  the  plaintiff  t<^  vary  and 
change  the  terms  of  a  written  contract  by  attempt- 
ing to  establish  that  the  payments  for  the  timber 
iTientioned  in  the  second  contract  were  to  be  made 
out  of  certain  funds  wich  he  was  to  receive  and 
which  he  might  have  as  a  profit  on  another  contract, 
aiid  whicii  lu  t  only  vary  and  change  the  terms  of  the 
written  contract  itself,  but  is  a  contingency  based 
upon  a  contingency  wholly  remote  and  speculative 
as  to  whether  (u-  not  he  ever  could  have  made  any 
profit,  and  if  he  had  made  any  profit  whether  or 
not  he  woTild  have  invested  it  in  this  timber  and  ac- 
quired the  title,  and  is  but  a  remote  possibility  and 
not  a  ]3robability,  and  is  not  sufficient  to  base  any 
element  of  damage  thereon. 

We  respectfully  submit  to  this  honorable  court 

tbat  111'.-  h'^iii'iable  District  Judge  was  right   in  his 
rulir.ji'  au  1  that  the  judgment  of  the  lower  court  in 
disjijissing  till?  action  should  be  affirmed. 
Resjiectfullv  submitted, 

Resicrence  and  P.  O.  Address: 
Coeur  d'Alene,  Idaho. 

Residence  and  P.  O.  Address: 
Spokane,  Washingt<m ; 
Attorneys  for  Res]>ondent. 
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In  the  District  Court  of  the  United  States,  within 
and  for  the  District  of  Idaho,  Eastern  Division. 


THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 


Complaint  Action  at  Law. 


Comes  now  the  plaintiff,  United  States  of  Amer- 
ica, by  C.  H.  Lingenfelter  its  attorney  for  the  Dis- 
trict of  Idaho,  acting  in  this  behalf  by  direction  of 
the  Attorney  General  of  the  United  States,  and  for 
cause  of  action  against  the  defendant  complains  and 
alleges  as  follows: 

1— 

That  at  all  the  times  herein  mentioned  the  defend- 
ant, Joseph  B.  Bistline,  was  a  citizen  of  the  United 
States,  and  a  resident  of  the  County  of  Bannock  and 
State  and  District  of  Idaho. 

2— 

That  prior  to  the  acts  herein  complained  of,  the 
plaintiff  was  the  owner  in  fee  simple  and  in  the  pos- 
session of  the  following  public  lands  of  the  United 
States,  to-wit:  The  West  half  (Wi/s)  of  the  North- 
west quarter  (NW^/i),  and  the  Southeast  quarter 
(SE14)  of  the  Northwest  quarter  (NW14),  and 
Southwest  quarter  (SW14)  of  the  Northeast  quarter 
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(NEVO  of  Section  Eight  (8)  Township  Six  (6) 
South  of  Range  Thirty-four  (34)  East  of  Boise  Mer- 
idian, containing  one  hundred  sixty  (160)  acres, 
more  or  less. 

3— 

That  on  the  16th  day  of  September,  1904,  the 
defendant,  Joseph  B.  Bistline,  desired  to  secure  for 
himself  the  title,  use  and  possession  of  the  land  here- 
inbefore described  and  for  that  purpose  filed  an  ap- 
plication in  the  United  States  Land  Office  at  Black- 
foot,  Idaho,  under  Section  2289  of  the  Revised  Stat- 
utes of  the  United  States  to  enter  as  a  homestead 
the  real  estate  mentioned  and  described  in  paragraph 
2  hereof;  that  on  the  said  16th  day  of  September, 
1904,  the  said  applicant  received  Receiver's  Receipt 
No.  9880  for  sixteen  ($16.00)  dollars,  being  the 
amount  of  fee  and  compensation  of  the  Register  and 
Receiver  for  said  entry  under  Section  2290  of  the 
Revised  Statutes  of  the  Uuited  States,  from  the  then 
Receiver  of  the  said  United  States  Land  Office, 

4— 

That  further,  for  the  purpose  of  securing  the  title, 
use  and  possession  of  the  land  aforesaid,  the  said 
defendant,  Joseph  B.  Bistline,  on  the  15th  day  of 
September,  1904,  subscribed  and  sv^ore  to  his  home- 
stead affidavit,  as  required  under  Section  2290  of 
the  Revised  Statutes  of  the  United  States,  before  one 
Fred  G.  Caldwell,  the  then  Deputy  Clerk  of  the 
United  States  District  Court  for  the  District  of  Ida- 
ho, and  thereafter  filed  the  said    affidavit    in    the 
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United  States  Land  Office  at  Blackfoot,  Idaho,  in 
which  affidavit  the  affiant  stated  and  swore,  among 
other  things,  that  his  application,  for  the  land  here- 
tofore described,  was  honestly  and  in  good  faith 
made  for  the  purpose  of  actual  settlement  and  culti- 
vation, and  that  he  would  faithfully  and  honestly 
endeavor  to  comply  with  all  the  requirements  of  law 
as  to  settlement,  residence  and  cultivation  necessary 
to  acquire  title  to  the  land  applied  for  and  that  he 
applied  for  the  same  in  good  faith  to  obtain  a  home 
for  himself  and  his  family 

5— 

Further,  to  enable  him  to  secure  the  title,  use  and 
possession  of  the  said  land,  the  said  Joseph  B.  Bist- 
line on  the  8th  day  of  December,  1905,  claimed  the 
right  to  commute,  under  the  provisions  of  Section 
2301  of  the  Revised  Statutes  of  the  United  States, 
of  his  said  entry  before  one  Fred  G.  Caldwell,  a  then 
duly  acting  and  qualified  Deputy  Clerk  of  the  United 
States  District  Court  for  the  District  of  Idaho,  at 
Pocatello,  Idaho,  and  in  pursuance  of  such  claim,  did 
on  the  8th  day  of  December,  1905,  appear  before 
such  Deputy  Clerk,  as  aforesaid,  and  swore  and  sub- 
scribed to  an  afl^davit,  and  at  the  same  time  and 
place  and  before  the  same  officer,  appeared  Theo- 
dore Swanson  and  William  F.  Kasiska,  as  witnesses 
for  said  Joseph  B.  Bistline,  on  final  proof,  and  they 
the  said  witnesses,  subscribed  and  swore  to  their 
respective  affidavits  that  are  required  by  law,  in 
each  of  which  affidavits  the  affiant  therein  stated  and 
swore,  among  other  things,  that  he,  Joseph  B.  Bist- 
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line,  had  settled  upon  the  homestead  on  about  the 
middle  of  March,  1905,  and  had  established  actual 
residence  thereon  at  the  same  time;  that  the  claim- 
ant and  family  resided  continuously  on  the  home- 
stead since  first  establishing  residence  thereon  and 
that  he  had  not  been  absent  from  the  land  since 
making  settlement;  that  the  entryman  had  acted  in 
good  faith,  but  complainant  alleges  that  the  said 
affidavit  of  the  said  Joseph  B.  Bistline,  and  the  affi- 
davit of  the  said  Theodore  Swanson,  and  the  said 
affidavit  of  the  said  William  F.  Kasiska,  referred 
to  in  this  paragraph,  were  all  and  each  of  them  false, 
fraudulent  and  untrue  in  this :  that  in  truth  and  in 
fact,  it  was  not  true  that  the  claimant  and  his  family 
resided  continuously  on  the  homestead  since  first 
establishing  residence  thereon  about  the  middle  of 
March,  1905,  to  the  time  of  the  said  final  proof,  and 
that  the  entryman  had  not  been  absent  from  the 
land  since  making  settlement,  that  in  truth  and  in 
fact,  at  the  time  of  the  subscribing  and  swearing  to 
said  affidavits  and  the  filing  thereof  in  the  United 
States  Land  Office  as  hereafter  set  forth,  the  said 
entryman,  and  his  family,  had  lived  continuously  off 
and  away  from  said  homestead  since  first  making 
settlement,  and  with  his  family  ivas  continuously  ab- 
sent from  his  said  homestead,  at  all  the  times  from  the 
date  of  the  said  time  claimed  as  the  time  of  settle- 
ment, to  the  time  of  final  proof  on  commutation;  that 
in  truth  and  in  fact  that  all  the  time  that  the  said 
Joseph  B.  Bistline  claimed  residence  upon  said  home- 
stead and  that  he  had  not  been  absent  from  said 
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homestead,  he  was  in  fact  making  his  home  with  his 
family  in  the  city  of  Pocatello,  Idaho,  off  and  away 
from  said  homestead  and  continuously  resided  with 
his  family  in  said  city  of  Pocatello,  Idaho,  at  all  the 
times  which  he  stated  in  his  affidavit  aforesaid,  that 
he  had  resided  upon  said  homestead,  and  had  not 
been  absent  therefrom;  all  of  which  was  well  and 
truly  known  to  each  of  them,  the  said  Joseph  B.  Bist- 
line, and  the  said  Theodore  Swanson  and  the  said 
William  F.  Kasiska,  when  they  made  their  several 
and  respective  afFidavts  as  alleged  in  this  paragraph ; 
and  the  complainant  further  alleges,  that  the  affi- 
davits referred  to  in  this  paragraph,  were,  after  be- 
ing so  subscribed  and  sworn  to  before  the  said  Dep- 
uty Clerk  of  the  United  States  District  Court  afore- 
said, by  the  said  Joseph  B.  Bistline,  caused  to  be 
filed  in  the  United  States  Land  Office  at  Blackfoot, 
Idaho,  and  were  made,  sworn  to,  subscribed  and  filed 
in  the  said  land  office  with  the  intention  and  pur- 
pose on  the  part  of  the  said  Joseph  B.  Bistline 
that  the  same  should  be  read  and  relied  upon 
by  the  said  officers  of  the  complainant  and  for  the 
purpose  of  enabling  the  said  Joseph  B.  Bistline  to 
secure  to  himself  the  title,  use  and  possession  of  the 
said  tract  of  land  and  ultimately  obtain  the  patent 
hereinafter  mentioned. 

6— 

That  the  officers  of  the  complainant  charged  with 
the  disposition  of  the  public  lands  of  the  complain- 
ant relied  upon  and  were  deceived  and  misled  by  the 
said  statements  so  made  by  the  said  Joseph  B.  Bist- 
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line,  and  the  said  Theodore  Swanson  and  the  said 
William  F.  Kasiska  in  their  several  and  respective 
affidavits  and  supposed  and  believed  the  said  state- 
ments to  be  true  and  because  they  were  so  deceived 
and  mislead  and  because  they  so  relied  upon  the  said 
statements  and  believed  them  to  be  true,  the  said 
officers  issued  and  delivered  to  the  said  Joseph  B. 
Bistline  the  complainant's  patent  dated  June  30, 
1906,  conveying  to  the  said  Joseph  B.  Bistline  the 
legal  title  to  the  said  land. 

7— 
That  on  or  about  November,  1910,  said  defendant 
together  with  his  wife,  Grace  Bistline,  falsely  and 
fraudulently  conveyed  by  warranty  deed  for  a  valu- 
able consideration,  all  their  right,  title  and  interest 
in  and  to  the  Southwest  quarter  (SWi/t)  of  the 
Northwest  quarter  (NWJ/4),  and  the  Southeast 
quarter  (SE14)  of  the  Northwest  quarter  (NWi/4) 
of  Section  Eight  (8),  Township  Six  (6)  South  of 
Range  Thirty-four  (34)  East  of  Boise  Meridian, 
and  on  the  20th  day  of  September,  1910,  the  said 
defendant,  together  with  his  wife,  Grace  Bistline, 
for  a  valuable  consideration  falsely  and  fraudulently 
conveyed  by  warranty  deed  all  their  right,  title  and 
interest  in  and  to  the  Northwest  quarter  (NW14) 
of  the  Northwest  quarter  (NWi/j.)  of  Section  Eight 
(8),  Township  Six  (6)  North  of  Range  Thirty-four 
(34)  East  of  Boise  Meridian  to  Henry  Karibo  and 
Samuel  Bloom,  and  that  on  the  1st  day  of  November, 
1910,  defendant,  together  with  his  wife,  Grace  Bist- 
line, falsely  and  fraudulently  conveyed  by  warranty 
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deed  for  a  valuable  consideration  to  one  Henry  S. 
Woodland,  all  their  right,  title  and  interest  in  and  to 
the  Southwest  quarter  (SWi^)  of  the  Northeast 
quarter  (NE14)  of  Section  Eight  (8),  Township 
Six  (6)  South  of  Range  Thirty-four  (34)  East  of 
Boise  Meridian,  and  the  said  grantees  named  in  said 
deed  went  into  immediate  possession  and  still  con- 
tinue to  hold  the  legal  title  to  said  lands. 

8— 
That  the  reasonable  value  of  said  lands,  so  ac- 
quired by  the  defendant  by  false  and  fraudulent 
representations  as  aforesaid,  is  Eight  Thousand  Dol- 
lars ($8,000.00^^^  ^^^^  ^^  ^he  time  of  the  issuance  of  patent 
plaintiff  to  defendant  as  aforesaid,  the   reaso 
value  of  said  lands  was  the  sum  of  S1600.00. 
That  by  reason  of  the  premises  the  said  defend- 
ant has  falsely  and  fraudulently  appropriated  and 
converted  the  proceeds  of  said  sale  to  his  own  use 
and  falsely  and  fraudulently  divested  the  said  plain- 
tiff of  the  title  to  said  lands  to  the  damage  to  the 
plaintiff  in  the  sum  of    Eight    Thousand    Dollars 
($8,000.00). 

Wherefore,  plaintiff  prays  judgment  against  the 
said  defendant  for  the  said  sum  of  Eight  Thous- 
and Dollars  ($8,000.00)  together  with  interest 
thereon  at  the  rate  of  seven  per  cent  (7%)  per  an- 
num from  the  30th  day  of  June,  1906,  and  for  costs 
of  suit. 

C.  H.  LINGENFELTER, 

United  States  Attorney  for  the  District  of  Idaho, 
and  Attorney  for  the  Plaintiff. 
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State  of  Idaho, 
County  of  Ada, — ss. 

C.  H.  Lingenfelter,  being  first  duly  sworn,  upon 
his  oath  deposes  and  says:  that  he  is  the  United 
States  Attorney  for  the  District  of  Idaho,  and  attor- 
ney for  the  plaintiff;  that  he  makes  this  affidavit 
for  and  on  behalf  of  the  United  States,  plaintiff  here- 
in; that  he  has  read  the  above  and  foregoing  com- 
plaint and  knows  the  contents  thereof,  and  believes 
the  facts  therein  stated  to  be  true. 

C.  H.  LINGENFELTER. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  September,  1913. 

A.  L.  RICHARDSON, 
Endorsed :  Clerk. 

Filed,  Sept.  17,  1913. 
A.  L.  Richardson,  Clerk. 


In  the  District  Court  of  the  United  States,  luithin 
and  for  the  District  of  Idaho,  Eastern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 

DEMURRER  TO  COMPLAINT. 
Comes  now  the  defendant,  subject  to  his  motion 
to  strike  paragraph  seven  from  the  complaint  on 
file  herein  and  without  waving  any  rights  under  said 
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motion,  demurs  to  the  said  complaint  for  the  reasons 
and  upon  the  grounds  following,  to-wit: 

1.  That  said  complaint  fails  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

2.  That  the  alleged  cause  of  action  stated  in  said 
complaint  is  barred  by  the  provisions  of  section  8  of 
26  Statutes  At  Large  of  the  United  States;  and  the 
facts  alleged  in  said  complaint  as  said  cause  of  action 
are  barred  by  the  provisions  of  said  statute. 

THOS.  F.  TERRELL  and 
WITTY  &  TERRELL, 
Attorneys  for  Defendant, 
Endorsed.^     j  Residence,  Pocatello,  Idaho. 

Filed,  <^.^.  ...3,  1913. 
A.  L.  Richardson,  Clerk. 


JOURNAL  ENTRY. 

Order  Overruling  Demurrer. 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  held  at  Boise, 
Idaho,  on  Saturday  the  31st  day  of  January,  1914. 

Present:  Hon.  Frank  S.  Dietrich,  Judge. 

THE  UNITED  STATES, 

vs. 
JOSEPH  B.  BISTLINE. 

No.  158.    Eastern  Division. 

On  this  day  was  announced  the  decision  of  the 

court  upon  the  demurrer  to  the  complaint  herein 

heretofore  argued  and  submitted  which  decision  is 

in  writing  and  on  file,  and  in  accordance  therewith. 
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it  is  ordered  that  said  demurrer  be  and  the  same  is 
hereby  overruled  and  the  defendant  is  given  thirty 
days  from  this  date  in  which  to  plead  further.  An 
order  having  been  entered  on  October  15,  1913,  sus- 
taining defendant's  motion  to  strike  out  paragraph  7 
of  the  complaint  in  said  cause,  it  is  now  ordered 
that  said  order  be  and  the  same  is  hereby  set  aside 
and  vacated,  and  the  said  paragraph  7  of  the  com- 
plaint is  permitted  to  stand. 


In  the  District  Court  of  the  United  States,  within 
and  far  the  Eastern  Division,  District  of  Idaho. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 

ANSWER. 

Comes  Now  the  Defendant,  and  for  answer  to  the 
complaint  of  the  plaintiff  on  file  herein  admits,  de- 
nies and  alleges  as  follows: 

1.  This  defendant  admits  that  at  all  times  men- 
tioned in  the  plaintiff's  complaint  he  was,  and  now 
is,  a  citizen  of  the  United  States  and  a  resident  of 
the  County  of  Bannock,  State  of  Idaho; 

2.  This  defendant  admits  that  prior  to  the  acts 
complained  of  in  the  plaintiff's  complaint  the  United 
States  of  America  was  the  owner  in  fee  of 
the  West  half  of  the  Northwest  quarter  ( Wi^NWi^) 
and  the  Southeast  quarter  of  the  Northwest  quarter 
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(SE14NW14)  and  the  Southwest  quarter  of  the 
Northeast  quarter  (SW14NE14)  of  Section  Eight 
in  Township  Six,  South  of  Range  Thirty-four  East 
of  the  Boise  Meridian,  containing  one  hundred  sixty 
(160)  acres; 

3.  This  defendant  admits  that  about  the  16th 
day  of  September,  1904,  he  desired  to  secure  for  him- 
self the  title,  use  and  possession  of  the  lands  here- 
inbefore described,  and  for  that  purpose  filed  an  ap- 
plication in  the  U.  S.  Land  Office  at  Blackfoot,  Idaho, 
under  Section  2289  of  the  Revised  Statutes  of  the 
United  States,  to  enter  as  a  homestead  the  real  estate 
hereinbefore  described,  and  that  on  said  date  this 
defendant  received  a  receipt  of  the  Receiver  of  said 
land  office.  No.  9880,  for  the  sum  of  sixteen  dollars, 
being  the  amount  in  fee  and  compensation  of  the 
Register  and  Receiver  of  the  said  land  office  for  the 
entry  of  this  defendant  of  said  lands,  under  Section 
2290  of  the  Revised  Statutes  of  the  United  States; 
and  this  defendant  further  alleges  that  at  the  same 
time  and  place  he  paid  to  the  said  Receiver  of  said 
land  office  the  further  sum  of  one  hundred  dollars, 
the  same  being  a  portion  of  the  purchase  price  of  the 
said  lands  required  by  the  United  States  to  be  paid 
by  this  defendant  at  the  time  of  his  said  entry. 

4.  This  defendant  further  admits  that  for  the 
purpose  of  securing  the  title,  uses  and  possessions  of 
the  said  lands  he,  on  the  15th  day  of  September, 
1904,  subscribed  and  swore  to  his  homestead  affi- 
davit as  required  by  the  laws  of  the  United  States, 
before  one  Fred  G.  Caldwell,  the  then  Deputy  Clerk 
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of  the  United  States  District  Court  for  the  District 
of  Idaho,  and  thereafter  caused  to  be  filed  the  said 
affidavit  in  the  U.  S.  land  office  at  Blackfoot,  Idaho; 
and  this  defendant  admits  that  in  said  affidavit  he 
stated  and  swore,  among  other  things,  that  his  appli- 
cation for  the  lands  above  described  was  honestly 
and  in  good  faith  made  for  the  purpose  of  actual 
.settlement  and  cultivation,  and  that  he,  the  said 
Joseph  B.  Bistline,  did  faithfully  and  honestly  en- 
deavor to  comply  with  all  of  the  requirements  of  the 
law  as  to  settlement,  residence  and  cultivation  nec- 
essary to  acquire  title  to  the  lands  so  applied  for,  and 
that  he  applied  for  the  same  in  good  faith  and  to 
obtain  a  home  for  himself  and  family;  and  this  de- 
fendant avers  that  all  of  the  said  statements  so  made 
in  said  affidavit  were,  at  the  time  the  same  were 
made,  ever  since  have  been  and  now  are,  true. 

5.  That  this  defendant  further  admits,  that  to 
enable  him  to  secure  the  title,  use  and  possession  of 
the  said  lands  that  he,  on  or  about  the  8th  day  of 
December,  1905,  claimed  the  right  to  commute,  un- 
der provisions  of  Section  2301  of  the  Revised  Statutes 
of  the  United  States,  of  his  said  entry,  before  the 
said  Fred  G.  Caldwell,  Clerk  as  aforesaid,  at  Poca- 
tello,  Idaho;  and  in  pursuance  of  said  claim,  on  or 
about  the  8th  day  of  December,  1905,  appeared  be- 
fore the  said  Deputy  Clerk,  and  swore  and  sub- 
scribed to  an  affidavit,  and  at  the  same  time  and 
place  and  before  the  same  officer  appeared  Theodore 
Swanson  and  William  F.  Kasiska,  as  witnesses  for 
this  defendant  on  his  final  proof  and  they,  the  said 
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witnesses,  subscribed  and  swore  to  their  respective 
affidavits  in  that  behalf  as  required  by  law.  In  each 
of  the  affidavits,  the  affiants  therein  stated  and 
swore,  among  other  things,  that  he,  Joseph  B.  Bist- 
line, had  settled  upon  said  homestead  on  or  about 
the  middle  of  March,  1905,  and  had  established  act- 
ual residence  thereon  at  the  same  time;  that  the 
claimant  and  his  family  resided  continuously  on  the 
homestead  since  first  establishing  residence  thereon, 
and  that  said  claimant  had  not  been  absent  since 
making  settlement;  that  the  entryman  had  acted  in 
good  faith ;  but  defendant  denies  that  said  affidavits, 
or  either  of  them,  as  made  by  this  defendant,  or  by 
the  said  Theodore  Swanson,  or  by  the  said  William 
F.  Kasiska,  were  or  are  false,  fraudulent  or  untrue 
in  the  respects  alleged  in  said  complaint,  or  in  any 
respect  whatever ;  and  this  defendant  denies  that  at 
the  time  of  making  said  affidavits  or  either  or  any  of 
them,  that  in  truth  or  in  fact  it  was  not  true  that  the 
claimant  or  his  family  resided  continuously  on  the 
homestead  aforesaid  since  he  first  established  his 
residence  thereon  about  the  middle  of  March,  1905, 
at  the  time  of  his  said  final  proof,  and  that  he  had 
not  been  absent  from  the  land  since  making  settle- 
ment, and  denies  that  in  truth  or  in  fact  at  the  time 
of  subscribing  and  swearing  to  said  affidavits,  or  at 
the  time  of  the  filing  thereof  in  the  U.  S.  Land  Office 
the  said  entryman  or  his  family  had  lived  continu- 
ously off  or  away  from  said  homestead  since  first 
making  settlement,  or  with  his  family  had  lived 
continuously  off  or  away  from  said  homestead  since 
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first  making  settlement,  or  with  his  family  was  con- 
tinuously absent  from  said  homestead  at  all  the 
times  or  at  any  time  from  the  said  time  claimed  as 
to  the  time  of  settlement,  to  the  time  of  final  proof  on 
commutation ;  and  denies  that  at  the  time  of  making 
of  said  affidavits,  or  at  any  other  time,  that  it  was 
true  or  was  a  fact  that  at  all  or  any  of  the  times 
said  defendant  claimed  residence  upon  said  home- 
stead he  had  been  or  was  absent  from  said  homestead 
or  had  been  or  was  making  his  home  with  his  family 
in  the  city  of  Pocatello,  off  or  away  from  said  home- 
stead ;  and  denies  that  at  the  time  of  making  the  said 
affidavit  or  of  the  filing  of  the  same  in  the  land  office 
aforesaid,  it  was  true  or  was  a  fact  that  he  had  re- 
sided off  and  away  from  said  homestead  or  had  con- 
tinuously resided  with  his  family  in  the  city  of  Po- 
catello, Idaho,  at  all  times  which  he  stated  in  his 
affidavit  aforesaid  he  had  resided  upon  said  home- 
stead and  had  not  been  absent  therefrom. 

And  this  defendant  further  denies  that  he,  or  the 
said  Theodore  Swanson  or  the  said  William  F.  Kas- 
iskan,  or  either  of  them,  when  they  made  their  sev- 
eral and  respective  affidavits  as  aforesaid,  well  and 
truly  or  otherwise  knew  that  the  said  affidavits,  or 
either  of  them,  was  false  or  untrue  as  alleged  in  said 
complaint,  or  in  any  other  respects  whatever,  but 
this  defendant  alleges  the  facts  to  be  that  at  the  time 
the  said  affidavits  were  made,  and  at  the  time  the 
same  were  filed  in  the  land  office  as  aforesaid,  and 
during  the  time  of  entry  of  the  said  Joseph  B.  Bist- 
line  of  the  lands  aforesaid  and  down  to  the  time 
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of  making  and  filing  said  affidavits,  that  the  defend- 
ant with  his  family  resided  continuously  upon  the 
lands  aforesaid,  and  that  he  had  not  been  absent 
from  said  lands  since  making  settlement  thereon,  ex- 
cept casually  in  attendance  upon  the  business  of  his 
usual  occupation ; 

And  the  defendant  further  alleges,  that  he  had  a 
dwelling  house  upon  said  land  during  all  of  the  said 
time  and  had  made  his  home  with  his  family  upon 
said  lands  to  the  exclusion  of  a  home  elsewhere  and 
had  in  all  respects  complied  with  the  requirements  of 
the  laws  of  the  United  States  requisite  to  obtain  title 
to  said  land  as  a  homestead  and  this  defendant  admits 
that  the  affidavits  above  referred  to  were,  after  being 
subscribed  and  sworn  to  before  said  Deputy  Clerk,  of 
the  United  States  District  Court,  as  aforesaid,  were 
by  this  defendant  caused  to  be  filed  in  the  land  office 
at  Blackfoot,  Idaho,  and  that  they  were  made,  sub- 
scribed and  sworn  to  and  filed  in  the  said  office  for 
the  purpose  and  intention  on  the  part  of  the  defend- 
ant that  the  same  should  be  read  and  relied  upon  by 
the  said  office  of  the  United  States,  and  for  the  pur- 
pose of  enabling  this  defendant  to  secure  for  himself 
the  title,  use  and  possession  of  the  said  tract  of  land 
and  ultimately  to  obtain  the  patent  mentioned  in  the 
said  complaint. 

6.  This  defendant  further  says,  that  he  has  every 
reason  to  believe  and  therefore  alleges,  that  the  offi- 
cers of  the  plaintiff  charged  with  the  disposition  of 
public  lands  of  the  plaintiff  relied  upon  the  said 
statements  so  made  by  this  defendant  and  by  his 
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witnesses  aforesaid,  and  that  said  officers  supposed 
and  believed  the  said  statements  to  be  true ;  but  this 
defendant  denies  that  the  said  officers,  or  either  of 
them,  were  deceived  or  misled  by  said  statements, 
or  any  of  them,  and  denies,  because  the  said  officers 
were  deceived  or  misled,  that  they  or  either  of  them 
issued  and  delivered  to  this  defendant  plaintiff's 
patent,  dated  June  30,  1906,  conveying  to  the  said 
defendant  the  legal  title  to  the  said  lands  above  de- 
scribed, but  on  the  contrary  this  defendant  alleges 
that  because  of  the  statements  made  in  said  affida- 
vits, all  of  which  were  true  at  the  time  the  same 
were  made,  and  which  statements  complied  with  the 
laws  of  the  United  States  relative  to  the  making  of 
the  final  proof  of  the  homestead  claims,  the  said 
officers  in  compliance  with  law  and  with  their  duties 
in  that  respect  did  legally  and  justly  issue  to  this 
defendant  the  patent  aforesaid  to  which  he,  this  de- 
fendant, at  the  time  of  the  issuance  of  the  said  pat- 
ent was,  and  still  is,  entitled. 

7.  That  as  to  paragraph  7  of  the  plaintiff's  com- 
plaint this  defendant  does  not  answer,  for  the  rea- 
son that  the  same  has  been  stricken  from  the  said 
complaint  by  an  order  of  the  said  court  wherein 
this  cause  was  pending. 

8.  This  defendant  denies,  that  the  reasonable 
value  of  the  said  land  so  acquired  by  the  defendant 
is  of  the  value  of  one  thousand  six  hundred  dollars  or 
in  excess  of  the  sum  of  one  thousand  dollars,  and 
denies  that  he  acquired  said  lands  or  any  lands  by 
fraudulent  representations  as  aforesaid  or  by  any 
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false  or  fraudulent  representation ;  and  this  defend- 
ant further  alleges,  that  at  the  time  he  filed  upon  the 
said  lands  as  a  homestead  and  at  the  time  he  made 
his  final  proof  thereon  and  at  the  time  he  acquired 
a  patent  thereto  as  aforesaid,  the  said  lands  were 
desert,  sage  brush  lands  without  water  for  irrigation 
and  in  the  condition  in  which  he  received  the  title 
to  the  said  lands,  and  at  the  time  the  patent  thereto 
issued,  the  same  were  not  worth  to  exceed  one  thou- 
sand dollars; 

9.  Denies  that  hy  reason  of  the  premises,  or  for 
any  other  reason,  the  defendant  has  falsely  or  fraud- 
ulently appropriated  or  converted  the  proceeds  of  the 
said  or  any  sale  of  the  said  lands  to  his  own  use,  or 
falsely  or  fraudulently  divested  the  plaintiff  of  the 
title  to  the  said  lands,  to  the  damage  to  the  plaintiff 
in  the  sum  of  one  thousand  six  hundred  dollars, 
or  in  any  other  sum  whatever. 

WHEREFORE,  defendant  having  answered  to 
the  plaintiff's  complaint,  prays  that  the  plaintiff  take 
nothing  by  the  said  complaint  and  that  the  same  be 
dismissed  absolutely,  and  that  defendant  have  and 
recover  from  the  plaintiff  his  costs  herein  expended 
and  all  other  and  proper  relief. 

THOS.  F.  TERRELL  and 
WITTY  &  TERRELL, 
Attorneys  for  Defendant. 
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State  of  Idaho, 

County  of  Bannock, — ss. 

Joseph  B.  Bistline,  being  first  duly  sworn,  de- 
poses and  says :  That  he  is  the  defendant  in  the  above 
entitled  action ;  that  he  has  read  the  within  and  fore- 
going answer  and  knows  the  contents  thereof,  and 
verily  believes  the  facts  therein  stated  to  be  true. 

JOSEPH  B.  BISTLINE. 

Subscribed  and  sworn  to  before  me,  this  19th  day 
of  February,  A.  D.  1914. 

(N.  P.  Seal.)  ROBERT  M.  TERRELL, 

Notary  Public. 

Endorsed:  Filed  Feb.  21,  1914.  A.  L.  Richard- 
son, Clerk. 


JOURNAL  ENTRY. 
Order  Granting  Defendant  Leave  to  File  Amend- 
ments to  Answer. 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  held  at  Po- 
catello,  Idaho,  on  Monday  the  9th  day  of  March, 
1914. 

Present :    Hon.  Frank  S.  Dietrich,  Judge. 

THE  UNITED  STATES, 

vs. 
JOSEPH  B.  BISTLINE, 

No.  158. 
Upon  application    of   counsel  for  defendant,  or- 
dered that  said  defendant  have  leave  to  file  amend- 
ments to  the  answer  herein. 
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In  the  District  Court  of  the  United  States,  within 

and  for  the  Eastern  Division  of  the 

District    of   Idaho. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 

AMENDMENT  TO  ANSWER, 
Comes  now  the  defendant,  Joseph  B.  Bistline,  with 
leave  of  court  first  had  and  obtained,  filed  this  as  an 
amendment  to  and  as  a  further  answer  to  his  orig- 
inal answer  on  file  herein,  and  says : 

Strike  out  paragraph  seven  of  said  original  an- 
swer and  consider  in  lieu  thereof,  the  following : 

Answering  unto  paragraph  seven  of  the  plaintiff's 
complaint,  this  defendant  denies  that  on  or  about 
November,  1910,  or  at  any  other  time,  the  defendant 
with  his  wife,  Grace  Bistline,  falsely  or  fraudulently 
conveyed  by  warranty  deed  for  a  valuable  consider- 
ation or  otherwise,  all  their  right,  title  or  interest  in 
or  to  the  southwest  quarter  of  the  northwest  quarter 
or  the  southeast  quarter  of  the  northwest  quarter  of 
section  eight  in  township  six  south  of  range  thirty- 
four,  east  of  Boise  Meridian,  or  any  part  thereof; 
and  denies  that  on  or  about  the  20th  of  September, 
1910,  or  at  any  other  time,  the  defendant  with  his 
said  wife,  for  a  valuable  consideration  or  otherwise 
falsely  or  fraudulently  conveyed  by  warranty  deed 
or  otherwise  all  their  right  title  or  interest  in  or  to 
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the  northwest  quarter  of  the  northwest  quarter  of 
said  section  eight  in  said  township  and  range,  or  any 
part  thereof,  to  Henry  Karibo  and  Samuel  Bloom,  or 
any  other  person ;  and  denies  that  on  the  1st  day  of 
November,  1910,  or  at  any  other  time,  the  defendant 
with  his  said  wife,  falsely  or  fraudulently  conveyed 
by  warranty  deed  or  otherwise  for  a  valuable  or  any 
consideration  to  Henry  Woodland  or  any  other  per- 
son, all  or  any  of  their  right  title  or  interest  in  and 
to  the  southwest  quarter  of  the  northeast  quarter  of 
said  section,  township  and  range,  or  any  part  there- 
of; and  this  defendant  alleges  that  he  did  make  the 
conveyances  to  the  several  persons  above  mentioned, 
for  the  lands  above  described,  at  or  about  the  time 
alleged,  but  avers  that  each  and  every  of  said  con- 
veyances were  made,  executed  and  delivered  to  said 
above  mentioned  persons,  for  an  adequate  and  valu- 
able consideration,  in  good  faith,  honestly  believing 
that  this  defendant  was  fully  vested  with  the  fee  sim- 
ple title  to  said  lands  so  conveyed,  and  that  he  had  ac- 
quired the  said  title  from  the  plaintiff  herein  in  the 
manner  provided  by  law,  and  the  rules  and  regula- 
tions of  the  Department  of  the  Interior  of  the  United 
States  of  America. 

FURTHER  ANSWER  AND  SEPARATE 
DEFENSE. 

And  this  defendant  further  answering  unto  the 
plaintiff's  complaint  on  file  herein,  alleges: 

That  on  the  10th  day  of  April,  1911,  this  plaintiff 
United  States  of  America,  with  full  knowledge  of  all 
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the  facts,  and  of  its  rights  in  the  premises,  and  upon 
which  the  action  at  bar  is  based,  commenced  an  ac- 
tion against  this  defendant,  Joseph  B.  Bistline,  in  the 
Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  District  of  Idaho,  being  the  equity  di- 
vision of  the  same  court  in  which  the  present  action 
is  pending,  to  cancel,  vacate  and  set  aside  the  patent 
issued  by  the  United  States  of  America  to  the  said 
Joseph  B.  Bistline  for  the  identical  lands  described 
in  the  plaintiff's  complaint  herein,  and  the  facts  al- 
leged in  said  action  to  cancel  said  patent  are  identi- 
cal to  the  facts  alleged  herein  as  a  basis  of  damages ; 
that  the  said  action  so  commenced  to  cancel  said  pat- 
ent was  answered  by  the  defendant,  and  after  issue 
was  joined  certain  proceedings  were  had  therein 
from  time  to  time,  until  on  or  about  the  17th  day  of 
September,  1913,  when  the  said  action  to  cancel  said 
patent  was  dismissed  and  a  judgment  was  duly  made 
and  given  in  favor  of  the  defendant  and  against  the 
plaintiff  dismissing  the  said  action  to  cancel  said  pat- 
ent for  the  said  lands  described  in  said  complaint 
and  described  in  the  complaint  in  this  action ; 

That  on  the  11th  day  of  April,  1911,  when  the 
plaintiff  herein  commenced  said  action  against  this 
defendant  to  cancel  the  patent  for  said  lands,  the 
plaintiff  had  the  right  and  option  to  commence  and 
pursue  said  action  to  cancel  said  patent  or  to  ratify 
the  title  so  conveyed  by  said  patent  and  pursue  an 
action  to  recover  the  value  of  said  land  conveyed  by 
said  patent,  if  the  same  had  been  fraudulently  ob- 
tained; 
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And  this  defendant  alleges  that  the  plaintiff,  on 
the  11th  day  of  June,  1911,  by  the  commencement  of 
said  action  to  cancel  said  patent  and  by  a  pursuit 
thereof  to  its  dismissal  and  judgment  on  the  17th  day 
of  September,  1913,  for  the  defendant,  did  exercise 
the  plaintiff's  right  and  option  and  then  and  there 
elected  between  two  inconsistent  remedies  then  open 
to  the  plaintiff's  choice,  and  by  such  election  of  the 
remedy  to  be  pursued,  the  plaintiff  became,  was  and 
now  is  bound  by  the  election  and  choice  so  made,  and 
cannot  now  maintain  this  action  for  damasfes  after 
having  heretofore  elected  its  action  to  cancel  said 
patent  as  aforesaid. 

And  this  defendant  further  alleges  that  the  action 
so  commenced  by  the  plaintiff  on  the  10th  day  of 
April,  1911,  against  this  defendant,  to  cancel  the 
patent  issued  by  the  plaintiff  conveying  certain  lands 
described  therein  and  described  in  said  action,  to  the 
defendant,  was  litigated  and  contested  by  an  answer 
of  the  defendant  tendering  an  issue  upon  all  of  the 
material  allegations  of  the  plaintif][''s  bill  or  com- 
plaint and  setting  forth  new  matter  constituting  a 
defense  to  said  action;  that  the  affirmative  matter 
pleaded  by  the  defendant  in  his  said  answer,  was  ad- 
mitted by  the  plaintiff,  and  the  defendant  was  at  all 
times  ready  and  willing  to  submit  said  action  upon 
the  issue  tendered  and  demanded,  time  after  time, 
the  trial  of  said  action ;  that  the  plaintiff  failed,  neg- 
lected and  refused  to  make  proof  of  the  facts  alleged 
in  said  bill  or  complaint,  and  being  pressed  for  a 
trial,  after  a  lapse  of  about  three  years,  on  account 
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of  the  issue  tendered  and  matters  pleaded  by  the  de- 
fendant, dismissed  said  action  and  on  or  about  the 
17th  day  of  September,  1913,  a  judgment  in  favor  of 
the  defendant  and  against  the  plaintiff  was  duly 
made  and  given  in  said  court  and  cause  dismissing 
the  said  action  absolutely  and  unconditionally,  which 
said  judgment  is  now  in  full  force  and  effect  and  is 
conclusive  of  all  of  the  facts  in  issue  in  said  action ; 

That  this  action  by  the  plaintiff  against  the  de- 
fendant for  damages  is  based  upon  and  grows  out  of 
the  same  facts  in  issue  and  determined  in  said  for- 
mer action  to  cancel  said  patent,  and  the  facts  alleged 
in  the  complaint  herein  as  a  basis  for  plaintiff's  claim 
for  damages,  are  the  identical  facts  alleged  by  the 
plaintiff  in  its  former  action  as  grounds  for  the  can- 
cellation of  said  patent; 

That  the  failure  of  the  plaintiff  to  prosecute  the 
said  action  to  cancel  said  patent  for  a  period  of 
nearly  three  years,  during  all  of  which  time  or  the 
greater  part  thereof,  the  defendant  was  demanding 
a  trial  of  said  cause,  and  the  admission  of  the  plain- 
tiff in  open  court  that  the  plaintiff  could  not  recover 
the  relief  sought  nor  any  relief  in  said  action,  and 
the  final  dismissal  thereof  and  the  judgment  of  dis- 
missal absolute,  constitutes  and  is  a  determination  of 
the  merits  of  said  controversy;  and  this  action  by 
the  plaintiff,  seeking  to  recover  damages  based  upon 
the  identical  state  of  facts  at  issue  in  said  former 
action,  is  an  attempt  to  re-adjudicate  a  matter  al- 
ready heretofore  fully  determined. 
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Wherefore,  defendant  prays  that  plaintiff 
take  nothing  by  its  complaint  herein,  and  that  said 
action  be  barred  and  said  complaint  be  dismissed 
absolutely,  and  for  all  other  and  further  relief  appli- 
cable in  the  premises. 

THOS  F.  TERRELL  and 
R.  M.  TERRELL, 

Attorneys  for  defendant, 
Residence  and  Postoffice  Address,  Pocatello,  Idaho. 

State  of  Idaho, 
Bannock  County, — ss. 

Joseph  B.  Bistline  being  first  duly  sworn  deposes 
and  says  that  he  is  the  defendant  in  the  above  en- 
titled action;  that  he  has  read  the  within  and  fore- 
going amendment  to  his  answer  heretofore  filed 
herein,  and  knows  the  contents  of  said  amendment; 
and  he  verily  believes  the  facts  stated  in  his  said 
amendment  to  said  answer  to  be  true. 

JOSEPH  B.  BISTLINE. 

Subscribed  and  sworn  to  before  me  on  this  the  9th 
day  of  March,  1914. 

(Seal.)  ROBERT  M.  TERRELL, 

Notary  Public. 

Endorsed:  Filed,  March  9,  1914.  A.  L.  Richard- 
son, Clerk. 
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In  the  District  Court  of  the  United  States,  Within 

and  for  the  Eastern  Division  of  the 

District   of   Idaho. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 

MOTION  TO  STRIKE. 

Plaintiff  by  counsel  moves  to  strike  out  defend- 
ant's further  answer  and  separate  defense,  and  for 
cause  thereof  says  that  said  answer  and  separate  de- 
fense presents  no  valid  defense  to  the  action  brought, 
and  the  same  is,  therefore,  irrelevant  and  immate- 
rial, and  if  the  facts  pleaded  in  said  plea  were  true, 
it  would  not  and  should  not  defeat  plaintiff's  action. 

J.  L.  McCLEAR, 
Attorney  for  Plaintiff, 
Residence  P.  0.,  Boise,  Idaho. 

Received  copy  this  March  10th,  1914. 

THOS.  F.  TERRELL, 
Attorney  for  Defendant. 
Endorsed:  Filed,  March  10,  1914.    A.L.Richard- 
son, Clerk. 


JOURNAL  ENTRY. 

Order  Denying  Plaintiff's  Motion  to  Strike  Out  Cer- 
tain Portions  of  Defendant's  Answer. 
At  a  stated   term   of   the    District  Court  of  the 
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United  States  for  the  District  of  Idaho,  held  at  Boise, 
Idaho,  on  Monday  the  15th  day  of  June,  1914. 

Present :    Hon.  Frank  S.  Dietrich,  Judge. 
THE  UNITED  STATES, 

vs. 
JOSEPH  B.  BISTLINE. 

No.  158,  Eastern  Division. 

A  memorandum  decision  having  been  filed  June 
12,  1914,  in  this  cause  upon  plaintiff's  motion  to 
strike  out  certain  portions  of  the  answer,  which  de- 
cision is  to  the  effect  that  said  motion  be  denied,  now 
in  accordance  with  said  decision  it  is  ordered  that 
said  motion  to  strike  out  portions  of  the  answer  in 
this  cause  be  and  the  same  is  hereby  denied. 


VERDICT. 

In  the  District  Court  of  the  United  States  for  the 

District  of  Idaho,  Eastern  Division. 
THE  UNITED  STATES, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 
VERDICT. 
We  the  jury  in  the  above  entitled  cause  find  for  the 
plaintiff    and    assess    the    damages  in  the  sum  of 
$600.00,  without  interest. 

WILLIAM  DEWEY, 

Foreman. 
Endorsed:   Filed  March  16,  1915.  A.  L.  Richard- 
son, Clerk.    By  Pearl  E.  Zanger,  Deputy. 
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In  the  District  Court  of  the  United  States  in  and  for 

the  District  of  Idaho,  Eastern  Division. 

No.  158. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 

JUDGMENT. 

On  the  16th  day  of  March,  1914,  this  cause  coming 
on  regularly  for  trial,  and  the  said  parties  appearing 
by  their  respective  attorneys,  a  jury  of  twelve  per- 
sons was  regularly  impaneled  and  sworn  to  try  said 
action,  whereupon  witnesses  on  behalf  of  plaintiff 
and  of  defendant  were  sworn  and  examined  and  doc- 
umentary evidence  introduced.  After  hearing  the 
evidence,  the  argument  of  counsel  and  the  instruc- 
tions of  the  court  the  jury  retired  to  consider  their 
verdict  and  subsequently  returned  in  court,  and  be- 
ing called  answered  to  their  names  and  said  they 
found  a  verdict  for  the  plaintiff  against  the  defend- 
ant in  the  sum  of  six  hundred  ($600.00)  dollars. 

WHEREFORE,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid,  it  is  ordered  and  ad- 
judged that  said  plaintiff  have  and  recover  from  said 
defendant  the  sum  of  six  hundred  ($600.00)  dollars, 
with  interest  thereon  at  the  rate  of  seven  per  cent 
(7%)  per  annum  from  the  date  hereof  until  paid, 
together  with  said  plaintiff's  costs  and   disburse- 
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ments  in  this  cause  laid  out  and  expended,  which 
costs  are  hereby  taxed  in  the  sum  of  $17.80. 
Judgment  rendered  March  24,  1915. 

FRANK  S.  DIETRICH, 
Judge  of  the  above  entitled  Court. 
Endorsed :  Filed  this  24th  day  of  March,  1915.  A. 
L.  Richardson,  Clerk.    By  Pearl  E.  Zanger,  Deputy. 


In  the  District  Court  of  the  United  States  Within 
and  for  the  District  of  Idaho,  Eastern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 

BILL  OF  EXCEPTIONS. 

BE  IT  REMEMBERED  that  this  cause  was  com- 
menced on  the  17th  day  of  September,  1913,  by  com- 
plaint filed  herein,  to  which  reference  is  hereby  made 
for  particulars ; 

That  thereafter  defendant  filed  his  demurrer  to 
said  complaint  on  the  3rd  day  of  October,  1913,  to 
which  reference  is  hereby  made  for  particulars ; 

That  thereafter  on  the  31st  day  of  January,  1914, 
the  Court  overruled  and  denied  the  said  demurrer, 
to  which  ruling  of  the  Court  the  defendant  then  and 
there  excepted  and  now  excepts,  and  assigns  the  same 
as  error ; 

That  thereafter  on  the  21st  day  of  February, 
1914,  defendant  filed  his  answer  to  the  complaint. 
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and  thereafter  on  the  9th  day  of  March,  1914,  by 
leave  of  court  filed  his  amendment  to  said  answer, 
to  which  said  answer  and  amendment  thereto  refer- 
ence is  hereby  made  for  particulars ; 

Thereafter  on  the  10th  day  of  March,  1914,  plain- 
tiff filed  its  motion  to  strike  the  affirmative  matter 
pleaded  in  said  amendment  to  answer  in  bar  of  the 
plaintiff's  cause  of  action,  which  motion  was  denied, 
and  the  said  cause  came  to  issue  upon  the  said  com- 
plaint, and  the  said  answer  and  amendment  thereto 
as  aforesaid; 

Upon  the  issue  thus  joined  the  said  cause  came 
regularly  on  for  trial  before  said  court  and  a  jury 
duly  empaneled,  on  the  16th  day  of  February,  1915, 
which  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  in  the  sum 
of  six  hundred  dollars ; 

That  thereafter  on  the  17th  day  of  March,  1915, 
defendant  filed  and  presented  his  petition  to  vacate 
and  set  aside  the  said  verdict  and  judgment,  and  to 
grant  defendant  a  new  trial  of  said  cause  for  the 
reasons  and  upon  the  grounds  herein  specified  and 
assigned  as  error,  but  the  court  denied  and  refused 
the  said  petition,  to  which  ruling  the  defendant  then 
and  there  excepted  and  now  excepts  and  assigns  the 
same  as  error ; 

At  the  commencement  of  said  trial  and  before  any 
testimony  was  given,  the  defendant  objected  to  the 
first  testimony  offered  and  to  any  testimony  or  evi- 
dence offered  or  submitted  in  the  trial  of  said  cause 
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for  the  reason  that  the  complaint  therein  failed  to 
state  facts  sufficient  to  constitute  a  cause  of  action 
or  any  part  of  a  cause  of  action,  or  to  entitle  the 
plaintiff  to  any  relief  whatever,  which  objection  was 
by  the  court  overruled  and  denied,  to  which  ruling  of 
the  court  the  defendant  then  and  there  excepted  and 
now  excepts ; 

Thereafter  the  plaintiff  immediately  offered  testi- 
mony in  proof  of  the  allegations  of  the  complaint, 
which  was  received  by  the  court,  subject  to  the  objec- 
tion of  the  defendant  last  aforesaid,  and  among  other 
testimony  offered  by  the  plaintiff  and  received  by  the 
court  was  three  certain  deeds  of  conveyance  made, 
executed  and  delivered  the  defendant  Joseph  B.  Bist- 
line  and  his  wife  Grace  Bistline,  to  the  persons  and 
of  the  dates  and  acreage  following,  to-wit : 

To  Joseph  H.  Tolman,  Jr.,  November  4th,  1910, 
eighty  acres; 

To  Henry  Caribo  and  Samuel  Bloom,  September 
20th,  1910,  forty  acres; 

To  Henry  S.  Woodland,  November  1st,  1910,  forty 
acres ; 

That  all  of  said  deeds  of  conveyance  were  duly 
executed  and  delivered  for  a  valuable  consideration, 
and  the  grantees  therein  named  went  into  immediate 
possession  of  said  respective  tracts  thereunder,  and 
still  continue  to  hold  the  legal  title  to  said  lands ;  and 
the  said  deeds  and  each  of  them  were  on  or  about 
their  respective  dates  duly  recorded  in  the  office  of 
the  County  Recorder  of  Bannock  County,  State  of 
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Idaho,  in  accordance  with  the  laws  of  the  State  of 
Idaho;  and  the  said  conveyances  covers  and  conveys 
all  of  the  lands  described  in  the  plaintiffs  complaint 
herein  and  in  the  patent  therein  described; 

Thereupon  the  plaintiff  rested  its  case,  and  the 
defendant  offered  in  evidence,  a  bill  in  equity  filed 
in  said  court  on  the  10th  day  of  April,  1911,  wherein 
The  United  States  of  America  is  complainant  and 
Joseph  B.  Bistline  is  defendant,  he  being  the  same 
person  who  is  defendant  in  the  case  at  bar,  for  the 
cancellation  of  the  same  patent  which  is  described  in 
the  complaint  in  the  case  at  bar ;  the  defendant  also 
offered  in  evidence  with  said  bill  in  equity,  the  an- 
swer of  the  defendant  thereto,  and  the  replication 
of  the  complainant  to  said  answer,  and  the  decree  of 
said  court  upon  the  issues  thus  joined;  which  said 
"Bill  of  Complaint  to  Cancel  Patent,"  "Answer  to 
Bill  of  Complaint,"  "Replication,"  and  "Decree,"  are 
marked  defendants  exhibits  "A,"  "B,"  "C"  and  "D" 
respectively,  and  are  in  words  and  figures  following, 
to-wit : 

DEFENDANT'S  "EXHIBIT  A." 

In  the  Circuit  Court  of  the  United  States  Ninth  Ju- 
dicial Circuit  for  the  District  of  Idaho 
Eastern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 
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IN  EQUITY. 
Bill  of  Complaint  to  Cancel  Patent. 
To  the  Honorable  Judges  of  the  Circuit  Court  of  the 
United  States,  for  the  District  of  Idaho : 
Geo.  W.  Wickersham,  Attorney  General  of  the 
United  States  of  America,  for  and  on  behalf  of  the 
United  States  of  America,  complainant,  brings  this 
bill  of  complaint  against  Joseph  B.  Bistline,  defend- 
ant, and  thereupon  your  orator  complains  and  says : 

I. 

That  at  all  the  times  herein  mentioned  the  defend- 
ant Joseph  B.  Bistline  was  and  now  is,  a  citizen  of 
the  United  States  and  a  resident  of  the  County  of 
Bannock,  State  and  District  of  Idaho. 

II. 

That  prior  to  the  acts  hereinafter  complained  of, 
the  complainant  was  the  owner  in  fee  simple  and  in 
the  possession  of  the  following  public  lands  of  the 
United  States,  to-wit:  The  north  half  of  the  north- 
west quarter  and  the  southeast  quarter  of  the  north- 
west quarter  and  the  southwest  quarter  of  the  north- 
east quarter  of  section  eight  in  township  six,  south 
of  range  thirty-four,  east  of  the  Boise  Meridian  con- 
taining one  hundred  and  sixty  acres,  more  or  less. 

III. 

That  on  the  16th  day  of  September,  1904,  one  Jo- 
seph B.  Bistline,  the  defendant  herein,  desired  to 
secure  for  himself  the  title,  use  and  possession  of 
the  land  hereinbefore  described  and  for  that  purpose 
filed  an  application  in  the  United  States  Land  Office 
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at  Blackfoot,  Idaho,  under  Section  2289  of  the  Re- 
vised Statutes  of  the  United  States  to  enter  as  a 
homestead  the  real  estate  mentioned  and  described 
in  paragraph  ''IF'  hereof;  that  on  the  said  16th  day 
of  September,  1904,  the  said  applicant  received  Re- 
ceiver's Receipt  No.  9880  for  sixteen  dollars,  being 
the  amount  of  fee  and  compensation  of  Register  and 
Receiver  for  said  entry  under  Section  2290  Revised 
Statutes  of  the  United  States,  from  the  then  Receiver 
of  the  said  United  States  Land  Office. 

IV. 

That  further  for  the  purpose  of  securing  the  title, 
use  and  possession  of  the  land  aforesaid,  the  said 
Joseph  B.  Bistline,  on  the  15th  day  of  September, 
1904,  subscribed  and  swore  to  his  homestead  affida- 
vit, as  required  under  Section  2290  of  the  Revised 
Statutes  of  the  United  States,  before  one  Fred  G. 
Caldwell,  the  then  Deputy  Clerk  of  the  United  States 
District  Court  for  the  District  of  Idaho,  and  there- 
after filed  the  said  affidavit  in  the  United  States 
Land  Office  at  Blackfoot,  Idaho,  in  which  affidavit 
the  affiant  stated  and  swore,  among  other  things, 
that  his  application,  for  the  land  heretofore  de- 
scribed, was  honestly  and  in  good  faith  made  for  the 
purpose  of  actual  settlement  and  cultivation  and  that 
he  would  faithfully  and  honestly  endeavor  to  comply 
with  all  the  requirements  of  law  as  to  settlement, 
residence  and  cultivation  necessary  to  acquire  title 
to  the  land  applied  for  and  that  he  applied  for  same 
in  good  faith  to  obtain  a  home  for  himself  and  his 
family. 


38  United  States  of  America 

V. 

Further,  to  enable  him  to  secure  the  title,  use  and 
possession  of  the  said  land,  the  said  Joseph  B.  Bist- 
line,  on  the  8th  day  of  December,  1905,  claimed  the 
right  to  commute,  under  the  provisions  of  Section 
2301  of  the  Revised  Statutes  of  the  United  States,  of 
his  said  entry  before  one  Fred  G.  Caldwell,  a  then 
duly  acting  and  qualified  Deputy  Clerk  of  the  United 
States  District  Court  for  the  District  of  Idaho,  at 
Pocatello,  Idaho,  and  in  pursuance  of  such  claim,  did 
on  the  8th  day  of  December,  1905,  appear  before 
such  Deputy  Clerk,  as  aforesaid,  and  swore  and  sub- 
scribed to  an  afl^davit,  and  at  the  same  time  and 
place  and  before  the  same  officer,  appeared  Theodore 
Swanson  and  William  F.  Kasiska,  as  witnesses  for 
said  Joseph  B.  Bistline,  on  final  proof,  and  they  the 
said  witnesses,  subscribed  and  swore  to  their  respect- 
ive affidavits  in  that  behalf  as  required  by  law,  in 
each  of  which  affidavits  the  affiant  therein  stated  and 
swore,  among  other  things,  that  he,  Joseph  B.  Bist- 
line had  settled  upon  the  homestead  on  about  the 
middle  of  March,  1905,  and  had  established  actual 
residence  thereon  at  the  same  time;  that  the  claim- 
ant and  family  resided  continuously  on  the  home- 
stead since  first  establishing  residence  thereon  and 
that  he  had  not  been  absent  from  the  land  since 
making  settlement;  that  the  entryman  had  acted  in 
good  faith,  but  complainant  alleges  that  the  said 
affidavit  of  the  said  Joseph  B.  Bistline,  and  the  said 
affidavit  of  the  said  Theodore  Swanson,  and  the  said 
affidavit  of  the  said  William  F.  Kasiska,  referred 
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to  in  this  paragraph  of  this  bill,  were  all  and  each 
of  them  false,  fraudulent  and  untrue  in  this ;  that  in 
truth  and  in  fact  it  was  not  true  that  the  claimant 
and  family  resided  continuously  on  the  homestead 
since  first  establishing  residence  thereon  about  the 
middle  of  March,  1905,  to  the  time  of  the  said  final 
proof,  and  that  the  entryman  had  not  been  absent 
f  vr-m  the  land  since  making  settlement,  that  in  truth 
and  in  fact,  at  the  time  of  the  subscribing  and  swear- 
ing to  said  affidavits  and  the  filing  thereof,  in  the 
United  States  Land  Office  as  hereafter  set  forth,  the 
said  entryman,  and  his  family,  had  lived  continuous- 
ly off  and  away  from  said  homestead  since  first  mak- 
ing settlement,  and  with  his  family  was  continuously 
absent  from  his  said  homestead  at  all  the  times  from 
the  date  of  the  said  time,  claimed  as  the  time  of  set- 
tlement, to  the  time  of  final  proof  on  commutation; 
that  in  truth  and  in  fact  that  all  the  time  that  the  said 
Joseph  B.  Bistline  claimed  residence  upon  said  home- 
stead and  that  he  had  not  been  absent  from  said 
homestead,  he  was  in  fact  making  his  home  with  his 
family  in  the  city  of  Pocatello,  Idaho,  off  and  away 
from  said  homestead  and  continuously  resides  with 
his  family  in  said  city  of  Pocatello,  Idaho,  at  all  the 
times  which  he  stated  in  his  affidavit,  aforesaid,  that 
he  had  resided  upon  said  homestead,  and  had  not 
been  absent  therefrom;  all  of  which  was  well  and 
truly  known  to  each  of  them,  the  said  Joseph  B.  Bist- 
line, and  the  said  Theodore  Swanson  and  the  said 
William  F.  Kasiska,  when  they  made  their  several 
and  respective  affidavits  as  alleged  in  this  paragraph 
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of  this  bill ;  and  the  complainant  further  alleges,  that 
the  affidavits  referred  to  in  this  paragraph  of  this  bill, 
were,  after  being  so  subscribed  and  sworn  to  before 
the  said  Deputy  Clerk  of  the  United  States  District 
Court  aforesaid,  by  the  said  Joseph  B.  Bistline, 
caused  to  be  filed  in  the  United  States  Land  Office 
at  Blackfoot,  Idaho,  and  were  made,  sworn  to,  sub- 
scribed and  filed  in  the  said  Land  Office  with  the  in- 
tention and  purpose  on  the  part  of  the  said  Joseph 
B.  Bistline  that  the  same  should  be  read  and  relied 
upon  by  the  said  officers  of  the  complainant  and  for 
the  purpose  of  enabling  the  said  Joseph  B.  Bistline 
to  secure  to  himself  the  title,  use  and  possession  of 
the  said  tract  of  land  and  ultimately  obtain  the  pat- 
ent hereinafter  mentioned. 

VL 

That  the  officers  of  the  complainant  charged  with 
the  disposition  of  the  public  lands  ot  the  complain- 
ant relied  unon  and  were  deceived  and  misled  by  the 
said  statements  so  made  bv  the  said  Joseph  B.  Bist- 
line, and  the  said  Theodore  Swanson  and  the  said 
William  F.  Kasiska  in  their  several  and  respective 
affidavits  and  supposed  and  believed  the  said  state- 
ments to  be  true  and  because  they  were  so  deceived 
and  misled  and  because  they  so  relied  upon  the  said 
statements  and  believed  them  to  be  true  the  said  offi- 
cers issued  and  delivered  to  the  said  Joseph  B.  Bist- 
line the  complainant's  patent  dated  June  30th,  1906, 
conveying  to  the  said  Joseph  B.  Bistline  the  legal  title 
of  the  said  land. 
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All  of  which  said  actings,  doings  and  pretences  of 
the  said  Joseph  B.  Bistline,  Theodore  Swanson  and 
William  F.  Kasiska  are  contrary  to  equity  and  good 
conscience  and  tend  to  the  manifest  injury  and  op- 
pression of  the  complainant. 

Wherefore,  foreasmuch,  as  the  complaint  is 
remediless  according  to  the  strict  rules  of  the  com- 
mon law  and  can  have  relief  only  in  a  court  of  equity 
where  matters  of  this  nature  are  property  cognizable 
and  relievable : 

To  the  end,  therefore,  that  the  said  defendant 
may  full  true,  direct  and  perfect  answer  make  to  all 
and  singular  the  matters  hereinbefore  stated  and 
charged,  but  not  on  oath,  his  answer  on  oath  being 
hereby  expressly  waived,  as  fully  and  particularly 
as  if  the  same  were  hereinafter  repeated  and  he  dis- 
tinctly interrogated ;  that  the  said  defendant  Joseph 
B.  Bistline,  may  be  adjudged  and  decreed  to  have  de- 
frauded the  complainant  of  the  land  hereinbefore 
set  out  and  that  by  reason  of  such  fraud  the  patent 
so  issued  by  the  complainant  to  the  said  Joseph  B. 
Bistline,  may  be  revoked,  cancelled  and  held  for 
naught;  that  all  and  singular  of  said  lands  men- 
tioned and  involved  herein  may  be  decreed  to  be  the 
property  of  the  complainant  and  that  the  title  to  the 
same  may  be  restored  to  and  the  right  of  possession 
given  to  the  complainant;  and  that  the  complainant 
may  have  such  other  and  further  relief  in  the  prem- 
ises as  may  seem  meet  and  proper  to  this  Honorable 
Court  and  as  shall  be  agreeable  to  equity  and  good 

conscience.  .   ■  'M 
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May  it  please  your  honors  to  grant  unto  the  com- 
plainant a  writ  of  subpoena  of  the  United  States  of 
America,  issued  out  of  and  under  the  seal  of  this  Hon- 
orable Court,  directed  to  the  said  Joseph  B.  Bistline, 
requiring  him  at  a  time  certain  and  under  a  certain 
penalty,  therein  to  be  named  personally  to  be  and 
appear  before  this  Honorable  Court,  and  then  and 
there  to  answer  all  and  singular  the  matters  and 
things  here  stated  and  to  stand  to  and  abide  by  the 
rules  and  decrees  of  this  Honorable  Court  as  to  the 
Court  may  seem  equitable  and  just. 

(Signed)     GEO  W.  WICKERSHAM, 
Attorney  General  for  the  United  States  of  America. 

C.  H.  LINGENFELTER, 
United  States  Attorney  for  the  District  of  Idaho. 

S.  L.  TIPTON, 
Assistant  U.  S.  Attorney  for  the  District  of  Idaho. 

Filed  April  10th,  1911.  (Signed)  A.  L.  Richard- 
son, Clerk. 


DEFENDANT'S  ^'EXHIBIT  B." 

In  the  Circuit  Court  of  the  United  States  Ninth  Ju- 
dicial Circuit  for  the  District  of  Idaho, 
Eastern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 
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IN  EQUITY. 

Answer  to  Bill  of  Complaint. 
This  defendant,  now  and  at  all  times  saving  and 
reserving  unto  himself  all  benefit  and  advantage  of 
the  exceptions  to  the  many  errors,  uncertainties,  im- 
perfections and  insufficiencies  in  the  complainant's 
bill  of  complaint  contained,  for  answer  thereto,  or 
so  much  and  such  parts  thereof  as  this  defendant  is 
advised  is  material  or  necessary  for  him  to  make  an- 
swer to,  answering  says: 

1st.  This  defendant  admits  that  at  all  the  times 
mentioned  in  the  complainant's  bill  of  complaint, 
he  was  and  now  is  a  citizen  of  the  United  States  and 
a  resident  of  Bannock  County,  State  of  Idaho. 

2nd.  This  defendant  admits  that  prior  to  the  acts 
complained  of  in  the  complainant's  bill  of  complaint, 
the  said  complainant,  The  United  States  of  America, 
was  the  owner  in  fee  simple  of  the  north  half  of  the 
northwest  quarter  and  the  southeast  quarter  of  the 
northwest  quarter  and  the  southwest  quarter  of  the 
northeast  quarter  of  section  8,  in  township  6,  south 
of  range  34,  east  of  Boise  Meridian,  in  Bannock 
County,  State  of  Idaho. 

3rd.  This  defendant  denies  that  on  or  about  the 
16th  day  of  Setember,  1904,  or  at  any  other  time, 
Joseph  B.  Bistline,  the  defendant  herein,  desired  to 
secure  for  himself  the  title,  use  and  possession  of  the 
following  described  lands,  to-wit:  The  east  half  of 
the  northwest  quarter  and  the  southeast  quarter  of 
the  northwest  quarter  and  the  southwest  quarter  of 
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the  northeast  quarter  of  said  section  8  in  said  town- 
ship and  range  and  for  that  purpose,  defendant  filed 
an  application  in  the  United  States  Land  Oflfice  at 
Blackfoot,  Idaho,  under  Section  2889  of  the  Revised 
Statutes  of  the  United  States,  to  enter  as  a  home- 
stead, the  real  estate  last  described,  and  that  on  said 
date  the  said  Joseph  B.  Bistline  received  the  receipt 
of  the  Receiver  of  said  land  office,  No.  9880  and  paid 
therefor  the  sum  of  sixteen  ($16.00)  dollars,  being 
the  amount  of  fee  and  compensation  of  the  Register 
and  Receiver  of  said  land  office  for  the  entry  of  said 
Joseph  B.  Bistline  of  said  lands,  under  Section  2290 
of  the  Revised  Statutes  of  the  United  States ;  and  this 
defendant  further  alleges  that  at  the  same  time  and 
place  he  paid  to  the  Receiver  of  said  land  office  the 
further  sum  of  one  hundred  ($100.00)  dollars,  the 
same  being  a  portion  of  the  purchase  price  for  said 
lands  required  by  the  United  States  to  be  paid  by 
this  defendant  at  the  time  of  his  said  entry. 

4th.  This  defendant  further  admits  that  for  the 
purpose  of  securing  the  title,  use  and  possession  of 
the  last  above  described  lands,  the  said  defendant, 
Joseph  B.  Bistline,  on  the  15th  day  of  September, 
1904,  subscribed  and  swore  to  his  homestead  affidavit 
as  required  by  the  laws  of  the  United  States,  before 
one  Fred  G.  Caldwell,  the  then  Deputy  Clerk  of  the 
United  States  District  Court  for  the  District  of  Ida- 
ho, and  that  thereafter  the  said  Joseph  B.  Bistline 
caused  to  be  filed  the  said  affidavit  in  the  United 
States  Land  Office  at  Blackfoot,  Idaho;  and  this  de- 
fendant admits  that  in  said  affidavit  he  stated  and 
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swore  among  other  things  that  his  application  for  the 
lands  above  described,  was  honestly  and  in  good  faith 
made  for  the  purpose  of  actual  settlement  and  cul- 
tivation and  that  he,  the  said  Joseph  B.  Bistline, 
would  faithfully  and  honestly  endeavor  to  comply 
with  all  the  requirements  of  the  law  as  to  the  settle- 
ment, residence  and  cultivation  necessary  to  acquire 
title  to  the  lands  so  applied  for,  and  that  he  applied 
for  the  same  in  good  faith,  to  obtain  a  home  for  him- 
self and  his  family,  and  further  avers  that  all  of  the 
said  statements  so  made  in  the  said  affidavit  were  and 
are  true. 

5th.  This  defendant  further  admits  that  to  en- 
able him  to  secure  the  title,  use  and  possession  of  said 
lands,  that  he  on  or  about  the  8th  day  of  December, 
1905,  claimed  the  right  to  commute  under  the  pro- 
visions of  Section  2301  of  the  Revised  Statutes  of  the 
United  States,  of  his  said  entry  before  the  said  Fred 
G.  Caldwell,  Clerk  as  aforesaid,  at  Pocatello,  Idaho, 
and  in  pursuance  of  said  claim  did,  on  or  about  the 
8th  day  of  December,  1905,  appear  before  the  said 
Deputy  Clerk  aforesaid,  and  swore  and  subscribed  to 
an  affidavit,  and  at  the  same  time  and  place  and  be- 
fore the  same  officer  appeared  Theodore  Swanson 
and  William  F.  Kasiska,  as  witnesses  for  this  de- 
fendant on  his  final  proof,  and  they,  the  said  wit- 
nesses, subscribed  and  swore  to  their  respective  affi- 
davits in  that  behalf  as  required  by  law,  in  each  of 
which  affidavits  the  affiants  therein  stated  and  swore 
among  other  things  that  he,  Joseph  B.  Bistline,  had 
settled  upon  said  homestead  on  or  about  the  middle 
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of  March,  1905,  and  had  established  actual  residence 
thereon  at  the  same  time;  that  the  claim- 
ant and  family  resided  continuously  on  the 
homestead  since  first  establishing  residence 
thereon  and  that  said  claimant  had  not  been 
absent  from  said  land  since  making  settlement; 
that  the  entryman  had  acted  in  good  faith;  but  de- 
fendant denies  that  said  affidavits,  or  either  of  them, 
as  made  by  the  said  Joseph  B.  Bistline,  this  defend- 
ant, or  by  the  said  Theodore  Swanson  or  by  the  said 
William  F.  Kasiska,  were,  or  are  false,  fraudulent 
or  untrue  in  the  respects  alleged  in  said  bill  of  com- 
plaint, or  in  any  respect  whatever ;  and  this  defend- 
ant denies  that  the  time  of  the  making  of  said  affi- 
davits, or  either  of  them,  that  in  truth  or  in  fact  it 
was  not  true  that  the  claimant  or  his  family  resided 
continuously  on  the  homestead  aforesaid  since  he  first 
established  his  residence  thereon  about  the  middle  of 
March,  1905,  to  the  time  of  his  said  final  proof,  and 
that  he  had  not  been  absent  from  the  land  since  mak- 
ing settlement;  and  denies  that  in  truth  and  in  fact 
at  the  time  of  subscribing  and  swearing  to  said  affi- 
davits, or  at  the  time  of  the  filing  thereof  in  the 
United  States  Land  Office,  the  said  entryman  and 
his  family  had  lived  continuously  off  and  away  from 
said  homestead  since  first  making  settlement,  and 
with  his  family  was  continuously  absent  from  his 
homestead  at  all  the  times,  or  at  any  time  from  the 
said  time  claimed  as  the  time  of  settlement,  to  the 
time  of  final  proof  on  commutation ;  and  denies  that 
at  the  time  of  making  of  said  affidavits,  or  at  any 


vs.  Joseph  B.  Bistline.  47 

other  time,  that  it  was  true  or  was  a  fact  that  at  all 
or  any  of  the  times  said  defendant  claimed  residence 
upon  said  homestead,  he  had  been  or  was  absent  from 
said  homestead  or  had  been  or  was  making  his  home 
with  his  family  in  the  city  of  Pocatello,  Idaho,  off  or 
away  from  said  homestead;  and  denies  that  at  the 
time  of  making  the  said  affidavits,  or  of  the  filing  of 
the  same  in  the  land  office  aforesaid,  it  was  true  or 
was  a  fact  that  he  had  resided  off  or  away  from  said 
homestead,  or  had  continuously  resided  with  his  fam- 
ily in  said  city  of  Pocatello,  Idaho,  at  all  the  times 
which  he  stated  in  his  affidavit  aforesaid  that  he  had 
resided  upon  said  homestead  and  had  not  been  absent 
therefrom;  and  this  defendant  further  denies  that 
he,  or  the  said  Theodore  Swanson,  or  the  said  Willi- 
am F.  Kasiska,  or  either  of  them,  when  they  made 
their  several  and  respective  affidavits  as  aforesaid, 
well  or  truly  or  otherwise  knew  that  the  said  affida- 
vits, or  either  of  them  was  false  or  untrue,  as  alleged 
in  said  bill,  or  in  any  other  respects  whatever;  but 
this  defendant  alleges  the  fact  to  be  that  at  the  time 
the  said  affidavits  were  made,  and  at  the  time  that 
the  same  were  filed  in  the  land  office  aforesaid,  and 
during  the  time  since  the  entry  of  the  said  Joseph 
B.  Bistline  unon  the  lands  aforesaid,  and  down  to 
the  time  of  the  making  and  filing  of  said  affidavits, 
that  he  with  his  family  resided  continuously  on  the 
lands  aforesaid  and  that  he  had  not  been  absent  from 
the  land  since  making  settlement  thereon;  that  he 
had  a  dwelling  house  upon  said  land  during  all  of 
said  time  and  had  made  his  home  with  his  family 
upon  said  lands  to  the  exclusion  of  a  home  elsewhere, 
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and  had  in  all  respects  complied  with  the  require- 
ments of  the  law  requisite  to  obtain  title  to  said  lands 
as  a  homestead ;  and  this  defendant  admits  that  the 
affidavits  above  referred  to  were,  after  being  sub- 
scribed and  sworn  to  before  the  aforesaid  Deputy 
Clerk  of  the  United  States  District  Court  aforesaid, 
by  the  said  Joseph  B.  Bistline,  caused  to  be  filed  in 
the  United  States  Land  Office  at  Blackfoot,  Idaho, 
and  that  they  were  made,  sworn  to,  subscribed  and 
filed  in  the  said  land  office  with  the  intention  and 
purpose  on  the  part  of  the  said  Joseph  B.  Bistline 
to  secure  to  himself  the  title,  use  and  possession  of 
the  said  tract  of  land  and  ultimately  to  obtain  the 
patent  mentioned  in  said  bill  of  complaint. 

6th.  This  defendant  further  says  that  he  has 
every  reason  to  believe  and  therefore  alleges  that  the 
officers  of  the  complainant,  witnesses  aforesaid,  and 
that  said  officers  supposed  and  believed  the  said  state- 
ments to  be  true,  by  this  defendant  denies  that  the 
said  officers  or  either  of  them  were  deceived  or  mis- 
led by  said  statements,  or  any  of  them,  and  denies 
because  the  said  officers  were  deceived  or  misled  that 
they,  or  either  of  them,  the  said  officers,  issued  or  de- 
livered to  the  said  Joseph  B.  Bistline,  complainant's 
patent  dated  June  30,  1906,  conveying  to  the  said 
Joseph  B.  Bistline  the  legal  title  to  said  lands  last 
above  described;  but  on  the  contrary  this  defendant 
alleges  that  because  of  the  statements  made  in  said 
affidavits  all  of  which  were  true  at  the  time  the  same 
were  made,  and  which  said  statements  complied  with 
the  laws  of  the  United  States  relative  to  making 
final  proof  on  homestead  claims,  the  said  officers,  in 
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compliance  with  the  law,  and  with  their  duties  in 
that  respect,  did  legally  and  justly  issue  to  the  said 
Joseph  B.  Bistline  the  patent  aforesaid,  to  which  he, 
at  the  time  of  the  issuance  of  the  same  was,  and  still 
is,  entitled. 

7th.  This  defendant  denies  that  any  acts  or  do- 
ings or  pretenses  of  this  defendant  in  the  matter  of 
his  filing  upon  said  lands,  or  his  settlement  of  the 
same,  or  his  final  proof  on  the  same,  or  that  any  acts 
of  the  said  Theodore  Swanson,  or  William  F.  Kas- 
iska,  in  making  affidavits  on  behalf  of  this  defend- 
ant, is  or  ever  was  contrary  to  equity  or  good  con- 
science, or  that  any  of  said  acts  tend,  or  ever  tended 
to  the  manifest  or  other  injury  or  oppression  of  the 
complainant. 

8th.  And  this  defendant  further  answering  says : 
That  after  he  had  obtained  patent  for  said  lands  last 
above  described,  in  the  manner  provided  by  law,  and 
was  justly  and  legally  seized  and  possessed  of  the 
same,  that  on  or  about  the  4th  day  of  November, 
1910,  this  defendant  and  his  wife,  Grace  Bistline, 
for  a  valuable  and  adequate  consideration,  and  in 
good  faith,  sold,  transferred  and  conveyed  by  a  suffi- 
cient conveyance  in  writing,  duly  acknowledged  and 
certified,  all  their  right,  title  and  interest  m  and  to 
the  southwest  quarter  of  the  northwest  quarter  and 
the  southeast  quarter  of  the  northwest  quarter  ol 
said  Section  8,  in  said  township  and  range,  to  Joseph 
H.  Tolman,  Jr.,  of  Pocatello,  Bannock  County,  State 
of  Idaho,  which  said  deed  was  duly  delivered  by  this 
defendant  to   the  said  Joseph  H.  Tolman,  Jr.  and 
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thereafter  duly  recorded  in  the  office  of  the  County 
Recorder  of  Bannock  County,  State  of  Idaho;  and 
that  on  or  about  the  20th  day  of  September,  1910, 
this  defendant  and  his  said  wife,  Grace  Bistline,  for 
a  valuable  and  adequate  consideration  and  in  good 
faith,  sold,  transferred  and  conveyed  by  a  sufficient 
conveyance  in  writing,  duly  acknowledged  and  certi- 
fied, all  of  their  right,  title  and  interest  in  and  to  the 
northwest  quarter  of  the  northwest  quarter  of  said 
section  8,  in  said  township  and  range  to  Henry  Kar- 
ibo  and  Samuel  Bloom  of  Pocatello,  Bannock  County, 
Idaho,  which  said  deed  was  duly  delivered  to  the  said 
Henry  Karibo  and  Samuel  Bloom,  and  thereafter  re- 
corded in  the  office  of  the  County  Recorder  of  said 
Bannock  County,  Idaho;  and  that  on  or  about  the 
first  day  of  November,  1910,  this  defendant  and  his 
said  wife,  Grace  Bistline,  for  a  valuable  and  ade- 
quate consideration,  and  in  good  faith,  sold,  trans- 
ferred and  conveyed  by  a  sufficient  conveyance  in 
writing,  duly  acknowledged  and  certified,  all  of  their 
right,  title  and  interest  in  and  to  the  southwest  quar- 
ter of  the  northeast  quarter  of  said  section  8,  in  said 
township  and  range,  to  Henry  S.  Woodland  of  Po- 
catello, Idaho,  which  said  deed  was  duly  delivered  to 
the  said  Henry  S.  Woodland  and  thereafter  duly  re- 
corded in  the  office  of  the  County  Recorder  of  said 
Bannock  County ;  and  each  of  the  grantees  to  whom 
this  defendant  conveyed  the  said  lands,  as  aforesaid, 
after  the  delivery  of  their  respective  deeds,  went  into 
the  actual  possession,  use  and  occupation  of  the  said 
lands  and  ever  since  the  delivery  of  the  said  deeds. 
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as  aforesaid,  have  been  and  now  are  in  the  actual, 
exclusive  and  notorious  possession  thereof,  claiming 
title  thereto;  and  this  defendant  therefore  alleges 
that  he  disclaims  any  interest  whatever  in  or  to  any 
of  said  lands  or  any  part  thereof. 

All  of  which  matters  and  things  the  defendant  is 
ready  and  willing  to  aver,  maintain  and  prove  as 
this  Honorable  Court  shall  direct,  and  therefore 
prays  hence  to  be  dismissed  with  his  reasonable  costs 
and  charges  in  this  behalf  most  wrongfully  sus- 
tained. 

(Signed)     STANDROD  &  TERRELL, 
Solicitors  and  Counsel  for  Defendant. 
Residence,  Pocatello,  Idaho. 
Received  a  copy  of  the  foregoing  answer  this  May 
1st,  1911. 

(Signed)     C.  H.  LINGENFELTER, 

U.  S.  Attorney. 
Filed  May  2nd,  1911.     (Signed)     A.  L.  Richard- 
son, Clerk. 


DEFENDANT'S  EXHIBIT  ^^C." 

In  the  Circuit  Court  of  the  United  States  Ninth  Ju- 
dicial Circuit  for  the  District  of  Idaho, 
Southern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

JOSEPH  B.  BISTLINE, 

Defendant. 
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IN  EQUITY— NO.  133. 
Replication. 

This  repliant,  saving  and  reserving  to  itself  now 
and  at  all  times  hereafter  all  and  all  matter  of  ben- 
efits and  advantages  of  exception  which  may  be  had 
and  taken  to  the  manifold  insufficiencies  of  the  said 
answer  of  the  defendant  Joseph  B  Bistline,  for  rep- 
lication thereto  says  that  it  will  aver,  maintain  and 
prove  its  bill  of  complaint  to  be  true,  certain  and 
sufficient  in  the  law  to  be  answered  unto,  and  that  the 
said  answer  of  the  defendant  is  uncertain,  untrue 
and  insufficient  to  be  replied  unto  by  repliant  with- 
out this ;  that  any  other  matter  or  thing  whatsoever 
in  said  answer  contained,  material  or  effectual  in  the 
law  to  be  replied  unto,  and  not  herein  and  hereby 
well  and  sufficiently  replied  unto,  confessed  and 
avoided,  traversed  or  denied,  is  true,  all  which  mat- 
ters and  things  the  repliant  is  and  will  be  ready  to 
aver,  maintain  and  prove  as  this  honorable  court 
shall  direct  and  humbly  prays  as  in  and  by  its  said 
bill  it  hath  already  prayed 

(Signed)     C.  H.  LINGENFELTER, 
United  States  Attorney  for  the  District  of  Idaho 

and  Solicitor  Complainant. 

Filed  September  17th,  1913.  (Signed)  A.  L. 
Richardson,  Clerk 
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DEFENDANT'S  EXHIBIT  ^'D." 

In  the  District  Court  of  the  United  States  Within 
and  for  the  District  of  Idaho,  Eastern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 

IN  EQUITY— NO.  133. 
Decree. 
This  cause  came  on  regularly  for  hearing  before 
the  Honorable  F.  S.  Dietrich,  Judge  of  the  above  en- 
titled court,  the  plaintiff  appearing  by  C.  H.  Lingen- 
felter.  United  States  Attorney  and  Solicitor,  for  com- 
plainant, and  upon  motion  of  the  Solicitor  for  the 
complainant,  said  suit  is  dismissed. 

Wherefore,  by  reason  of  the  premises,  it  is  ordered, 
adjudged  and  decreed  that  said  suit  be  dismissed 
and  that  the  plaintiff  take  nothing  by  said  action. 
Dated  this  17th  day  of  September,  1913. 

(Signed)     FRANK  S.  DIETRICH, 

District  Judge. 
Filed  September  17,  1913.     (Signed)    A.  L.  Rich- 
ardson, Clerk. 


Said  exhibits  "A,"  "B,"  ''C"  and  ^'D,"  was  offered 
by  the  defendant  in  support  of  his  plea  in  bar  that 
plaintiff  was  bound  by  his  previous  election  of  rem- 
edies and  could  not  maintain  this  action,  and  in  sup- 
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port  of  defendant's  further  plea  in  bar  that  the  facts 
pleaded  as  a  cause  of  action  in  the  case  at  bar  had 
been  adjudicated  in  a  previous  action;  for  that  pur- 
pose the  said  evidence  was  admitted  and  received  by 
the  court;  the  defendant  offered  no  further  evidence, 
but  relied  upon  said  special  pleas  and  rested ; 

That  the  said  deeds  and  the  record  thereof,  and 
the  said  exhibits  was  all  of  the  evidence  offered  or 
received  in  support  of  or  bearing  upon  the  said  spec- 
ial pleas; 

Whereupon  the  defendant  requested  the  court  to 
pass  upon  and  decide  as  to  the  sufficiency  of  the  proof 
in  support  of  his  special  plea  of  the  previous  election 
of  remedies  by  the  plaintiff,  as  a  matter  of  law,  and 
to  instruct  the  jury  to  find  for  the  defendant  upon 
said  plea,  but  the  court  refused  to  pass  upon  the  suf- 
ficiency of  the  evidence  in  support  of  said  plea,  and 
refused  to  give  the  jury  a  peremptory  instruction 
to  find  for  the  defendant  upon  said  plea,  but  held 
that  the  court  would  submit  the  evidence  under  said 
plea  to  the  jury  under  proper  instruction ;  To  which 
ruling  of  the  court  the  defendant  then  and  there  ex- 
cepted and  now  excepts; 

Whereupon  the  defendant  requested  the  court  to 
pass  upon  and  decide  as  to  the  sufficiency  of  the  proof 
in  support  of  the  special  plea  of  res  adjudicata,  as 
a  matter  of  law,  and  to  instruct  the  jury  to  find  in 
favor  of  the  defendant  upon  said  plea,  but  the  court 
then  and  there  held  and  decided  that  the  proof  and 
evidence  offered  was  not  sufficient  in  law  to  support 
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said  plea,  and  refused  to  give  the  jury  a  peremptory 
instruction  to  find  for  the  defendant  upon  said  plea ; 
to  which  ruling  of  the  court  the  defendant  then  and 
there  excepted  and  now  excepts ; 

Wh(5reupon  the  court  instructed  the  jury  upon 
the  law  relating  to  the  election  of  remedies  as  applic- 
able to  the  facts  hereinbefore  set  forth,  which  in- 
struction is  in  words  and  figures  following,  to-wit: 

If,  however,  you  should  find  in  favor  of  the  Gov- 
ernment upon  this  issue,  that  is,  if  you  should  find 
that  the  defendant  falsely  represented  that  he  had 
resided  upon  the  land,  when  as  a  matter  of  fact  he 
had  not,  then  it  will  be  necessary  for  you  to  consider 
another  defense,  called  the  affirmative  defense,  set 
up  for  the  defendant,  and,  briefly,  I  may  say  to  you 
a  little  more  fully  what  I  have  already  referred  to, 
and  that  is  that  on  April  10,  1911,  the  Government 
commenced  an  action  in  this  court  setting  forth  sub- 
stantially the  same  facts  as  are  now  set  forth  in  the 
complaint  in  this  case,  except  that  in  the  first  case 
the  Government  sought  a  different  sort  of  relief,  that 
is,  it  asked  that  the  patent  be  set  aside ;  it  did  not  ask 
for  damages.  It  was  what  is  called  an  equity  suit. 
Later  on,  on  May  2,  1911,  the  record  shows  that  an 
answer  was  filed  by  the  defendant,  in  which  he  de- 
nied the  charges  of  fraud,  and  further  set  forth  that 
prior  to  the  commencement  of  that  suit  he  had  trans- 
ferred this  land  to  divers  persons,  and  the  records  of 
the  county  offered  in  evidence  show  that  some  at 
least,  if  not  all,  of  the  conveyances  were  of  record, 
were  of  public  record.     On  September  17,  1913,  as 
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further  shown  by  this  record,  upon  motion  of  the 
then  United  States  District  Attorney,  the  suit  was 
dismissed ;  decree  was  entered  dismissing  it,  and  pro- 
viding that  the  plaintiff  take  nothing  by  reason  of 
the  suit.  Now,  as  I  have  already  explained  to  you, 
the  Government  had  the  right  either  to  pursue  that 
remedy  or  to  pursue  this.  The  contention  of  the  de- 
fendant is  that,  having  pursued  that  remedy,  it  is 
now  barred  from  pursuing  this,  that  having  elected 
one  of  two  remedies,  it  is  bound  by  the  result  of  that 
suit.  There  is  a  general  principle  of  law  that  where 
one  has  two  remedies,  or  two  inconsistent  remedies, 
if  the  person,  being  advised  of  his  rights,  and  being 
aware  of  the  facts,  adopts  one  of  those  remedies,  he 
cannot  later  pursue  the  other;  he  is  limited  to  the 
one.  So  that  I  advise  you  in  this  case,  and  in  the 
light  of  that  general  principle,  that  if  you  find  that 
at  the  time  the  Government  commenced  that  suit  in 
equity,  which  was  commenced  on  April  10,  1911,  and 
at  the  time  that  it  prosecuted  it,  it  was  aware  of  its 
rights,  that  the  Government  officers  were  aware  of 
the  rights  of  the  Government,  its  legal  rights,  and 
was  also  aware  of  the  facts  as  now  disclosed,  includ- 
ing the  fact  of  the  transfer  of  these  lands  by  the  de- 
fendant to  third  persons,  then  you  may  properly  con- 
clude that  it  is  bound  by  the  election  of  the  remedy 
which  it  made  in  that  suit,  and  it  could  not  recover 
in  this  one. 

The  foregoing  instruction  was  the  only  instruction 
upon  the  question  of  the  election  of  remedies,  and  was 
all  of  the  instructions  of  the  court  upon  that  question ; 
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to  which  instruction  the  defendant  then  and  there 
objected  and  excepted  and  now  excepts ; 

The  defendant  objected  to  the  said  instruction  for 
the  reason  that  it  failed  to  charge  the  jury  in  terms 
or  in  effect;  that  if  the  plaintiff  on  the  10th  day  of 
April,  1911,  when  it  commenced  the  action  in  equity 
to  cancel  the  patent  described  in  the  complaint  in 
the  case  at  bar,  had  full  knowledge  or  the  means  of 
knowledge  of  all  of  the  facts  and  of  its  rights  in  the 
matter  then  to  be  litigated,  including  the  knowledge 
or  the  means  of  knowledge  of  the  previous  convey- 
ance of  all  of  said  lands  described  in  said  patent,  by 
the  defendant,  then  the  plaintiff  would  be  bound  by 
its  election,  and  could  not  recover  in  this  action ; 

And  the  defendant  then  and  there  requested  the 
court  to  instruct  the  jury  that  if  the  plaintiff,  on  the 
10th  day  of  April,  1911,  when  the  action  in  equity 
to  cancel  the  patent  in  question  was  commenced,  had 
full  knowledge,  or  the  means  of  knowledge  of  all  of 
the  facts  and  of  its  rights  in  the  matter  then  to  be 
litigated,  including  the  knowledge  or  the  means  of 
knowledge  of  the  previous  conveyance  of  all  of  said 
lands  described  in  said  patent,  by  the  defendant,  and 
then  elected  to  commence  the  said  action  in  equity 
to  cancel  the  said  patent,  it  would  be  bound  by  such 
election  and  could  not  recover  in  this  action  for  dam- 
ages growing  out  of  the  same  state  of  facts;  which 
requested  instruction  the  court  refused,  to  which  rul- 
ing of  the  court  the  defendant  then  and  there  ex- 
cepted and  now  excepts. 

Thereupon  the  said  cause  was  submitted  to  the 
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jury  and  a  verdict  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  Six  Hundred 
Dollars,  was  returned,  and  a  judgment  thereon  en- 
tered, to  which  verdict  and  judgment  the  defendant 
then  and  there  excepted  and  now  excepts. 

SPECIFICATIONS  OF  PARTICULARS  WHERE- 
IN THE  EVIDENCE  IS  INSUFFICIENT  TO 
SUPPORT  THE  VERDICT  AND  JUDGMENT. 
The  evidence  is  wholly  insufficient  to  support  the 
verdict  and  judgment  in  that  upon  the  said  question 
of  the  election  of  remedies  the  evidence  was  docu- 
mentary, and  it  showed  conclusively  and  without 
contradiction  that  the  lands  described  in  the  patent 
which  was  sought  to  be  cancelled  by  the  action  in 
equity  filed  the  10th  day  of  April,  1911,  had  been  con- 
veyed by  the  defendant  and  his  wife  nearly  six 
months  before  the  said  action  in  equity  was  com- 
menced, and  that  all  of  said  conveyances  were  of 
record  in  the  office  of  the  County  Recorder  of  Ban- 
nock County,  where  said  lands  are  situated ;  and  the 
complaint  alleges  that  all  of  said  lands  were  conveyed 
for  a  valuable  consideration  and  that  the  grantees 
named  in  said  deeds  went  into  immediate  possession 
of  said  lands  and  still  continue  to  hold  the  legal  title 
thereto,  which  allegation  is  admitted  by  the  answer; 
and  therefore,  the  plaintiff  had  the  means  of  know- 
ledge of  all  of  the  facts  including  the  conveyance  of 
said  lands  by  the  defendant,  at  the  time  when  the 
action  in  equity  to  cancel  said  patent  was  commenced ; 
all  of  which  facts  or  of  record  and  undisputed,  and 
was  all  of  the  evidence  upon  said  issue. 


vs.  Joseph  B.  Bistline.  59 

PARTICULAR  ERRORS  OF  LAW  RELIED 
UPON. 

1.  The  court  erred  in  over-ruling  the  defendant's 
demurrer  to  the  plaintiff's  complaint; 

2.  The  court  erred  in  permitting  the  plaintiff  to 
make  any  proof  under  said  complaint  for  the  reason 
that  it  failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  to  entitle  the  plaintiff  to  any  re- 
lief whatever; 

3.  The  court  erred  in  submitting  to  the  jury  the 
defendant's  special  plea  in  bar,  growing  out  of  the 
plaintiff's  election  of  remedies ; 

4.  The  court  erred  in  refusing  to  give  to  the  jury 
a  peremptory  instruction  to  find  for  the  defendant 
upon  the  said  special  plea  in  bar  growing  out  of 
plaintiff's  election  of  remedies; 

5.  The  court  erred  in  holding  that  defendant  had 
failed  to  establish  his  second  plea  in  bar  of  res  ad- 
judicata,  and  in  failing  and  refusing  to  give  the  jury 
a  peremptory  instruction  to  find  in  favor  of  the  de- 
fendant upon  said  plea  of  res  adjudicata; 

6.  The  court  erred  in  its  instruction  to  the  jury 
upon  the  question  of  election  of  remedies; 

7.  The  court  erred  in  refusing  to  give  the  re- 
quested instruction  to  the  jury  upon  said  question  of 
the  election  of  remedies ; 

8.  The  court  erred  in  entering  judgment  upon 
the  verdict  herein ; 

9.  The  court  erred  in  refusing  the  petition  of 
the  defendant  for  a  new  trial,  and  to  set  aside  the 
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verdict  and  judgment  made  and  entered  in  this  case. 
I  hereby  certify  that  the  within  and  foregoing  is 
a  true  bill  of  exceptions  in  said  cause,  and  the  same 
is  allowed  as  the  defendant's  bill  of  exceptions. 
Dated  this  the  18th  day  of  March,  1915. 

FRANK  S.  DIETRICH, 
Judge  of  said  Court. 

Endorsed:  Filed  March  18,  1915.  A.  L.  Richard- 
son, Clerk.  By  Pearl  E.  Zanger,  Deputy. 

Refiled  March  26,  1915.  A.  L.  Richardson,  Clerk. 
By  Pearl  E.  Zanger,  Deputy. 

Upon  the  representation  of  counsel  for  the  defend- 
ant that  he  desires  to  have  the  bill  of  exceptions  set- 
tled and  filed  after  the  entry  of  judgment,  it  is  or- 
dered that  the  foregoing  bill  be,  and  the  same  is, 
hereby  again  allowed  as  the  defendant's  copy  of  ex- 
ceptions, and  the  clerk  is  directed  to  re-file  the  same 
as  of  this  date. 

Dated  this  26th  day  of  March,  1915. 

FRANK  S.  DIETRICH, 

Judge. 
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and  for  the  District  of  Idaho,  Eastern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 
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Petition  for  Writ  of  Error. 

Now  comes  the  defendant  J.  B.  Bistline  in  the 
above  entitled  cause  and  says :  That  he  feels  himself 
aggrieved  by  the  verdict  of  the  jury  herein  and  the 
judgment  entered  thereon,  in  favor  of  the  plaintiff 
and  against  the  said  defendant,  on  the  24th  day  of 
March,  1915,  in  which  said  judgment  and  the  pro- 
ceedings had  prior  thereto  in  this  cause,  certain 
errors  were  committed  to  the  prejudice  of  this  de- 
fendant, all  of  which  will  more  in  detail  appear  from 
the  Assignment  of  Errors,  which  is  filed  with  this 
petition. 

Wherefore,  defendant  prays  that  a  Writ  of  Error 
may  be  issued  in  his  behalf  out  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  for 
the  correction  of  errors  so  complained  of,  and  that 
the  transcript  of  record,  pleadings  and  papers  in  the 
cause,  duly  authenticated,  may  be  sent  to  the  said 
Circuit  Court  of  Appeals ;  and  that  an  Order  be  made 
fixing  the  amount  of  security  v/hich  defendant  shall 
furnish  upon  said  Writ  of  Error,  for  costs  and  dam- 
ages and  to  operate  as  a  supersedeas  bond. 

THOS.  F.  TERRELL  and 
R.  M.  TERRELL, 
Attorney  for  defendant ;  Residence,  Pocatello,  Idaho. 

Service  of  the  foregoing  Petition  admitted  this  the 

13th  day  of  April,  1915. 

J.  L.  McCLEAR, 

J.  R.  SMEAD, 

Attorneys  for  Plaintiff. 

Endorsed:    Filed,  13th  day  of  April,  1915.    A.  L. 

Richardson,  Clerk.    By  Pearl  E.  Zanger,  Deputy. 
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In  the  District  Court  of  the  United  States,  Within 
and  for  the  District  of  Idaho,  Eastern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 

Assignment  of  Errors. 
J.  B.  Bistline,  defendant  in  this  action,  in  connec- 
tion with  and  as  a  part  of  his  petition  for  Writ  of 
Error  filed  herein,  makes  the  following  assignment 
of  errors,  which  he  avers  were  committed  by  the 
trial  court  in  the  rendition  of  the  judgment  against 
this  defendant  appearing  from  the  records  herein, 
that  is  to  say : 

FIRST.  The  Court  erred  in  overruling  defend- 
ant's Demurrer  to  the  plaintiff's  Complaint,  and  in 
deciding  that  said  Complaint  stated  facts  sufficient 
to  constitute  a  cause  of  action  against  the  defendant. 

SECOND.  The  Court  erred  in  permitting  the 
plaintiff  to  make  any  proof  under  said  Complaint, 
for  the  reason  that  said  Complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action,  or  to 
entitle  the  plaintiff  to  any  relief  whatever. 

THIRD.  The  Court  erred  in  submitting  to  the 
jury  the  defendant's  special  plea  in  bar,  growing  out 
of  plaintiff's  election  of  remedies. 

FOURTH.  The  Court  erred  in  refusing  to  give 
to  the  jury  a  peremptory  instruction  to  find  for  the 
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defendant  upon  its  said  special  plea  in  bar,  growing 
out  of  plaintiff's  election  of  remedies. 

FIFTH.  The  Court  erred  in  holding  and  deciding 
that  defendant  had  failed  to  establish  his  plea  in  bar 
of  res  adjudicata  and  in  failing  and  refusing  to  give 
the  jury  a  peremptory  instruction  to  find  in  favor  of 
the  defendant  upon  said  plea. 

SIXTH.  The  Court  erred  in  its  instruction  to  the 
jury,  upon  the  question  of  the  election  of  remedies 
in  failing  to  instruct  the  jury  that  means  of  knoiv- 
ledge  of  all  the  facts  and  its  rights  in  the  matters  to 
be  litigated  would  bind  the  plaintiff  as  fully  as  actual 
knowledge  of  such  facts. 

SEVENTH.  The  Court  erred  in  refusing  to 
give  to  the  jury  the  defendant's  requested  instruction 
upon  said  question  of  the  election  of  remedies  to  the 
effect  that  the  means  of  knowledge  of  all  the  facts 
and  rights  to  be  litigated  would  bind  the  plaintiff, 
if,  with  such  means  of  knowledge,  the  plaintiff  should 
make  an  election  of  remedies  then  open  to  it. 

EIGHTH.  The  evidence  is  insufficient  to  support 
the  verdict  and  judgment  in  that  upon  said  question 
of  election  of  remedies  the  evidence  is  documentary, 
and  without  conflict,  and  showed  that  plaintiff  had 
the  means  of  knowledge  of  all  the  facts  and  its  rights 
at  the  time  it  made  its  election  of  remedies. 

NINTH.  The  Court  erred  in  entering  judgment 
upon  said  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant,  whereas  judgment  should  have  been 
rendered  in  favor  of  defendant  and  against  plaintiff. 
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Wherefore,  defendant  prays  that  the  said  judg- 
ment may  be  reversed  and  that  a  judgment  may  be 
ordered  in  favor  of  the  defendant. 

JOSEPH  B.  BISTLINE, 

Defendant. 
By  THOS.  F.  TERRELL, 
Attorney  for  Defendant,     Postoffice  address,  Poca- 
tello,  Idaho. 

Service  of  the  foregoing  Assignment  of  Errors 
admitted,  this  the  13th  day  of  April,  1915. 

J.  L.  McCLEAR, 
J.  R.  SMEAD, 
Attorneys  for  Plaintiff. 

Endorsed:  Filed,  13th  day  of  April,  1915.  A.  L. 
Richardson,  Clerk.    By  Pearl  E.  Zanger,  Deputy. 


In  the  District  Court  of  the  United  States,  Within 
and  for  the  District  of  Idaho,  Eastern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 

Order  Alloiving  Writ  of  Error. 
On  this  the  13th  day  of  April,  1915,  came  defend- 
ant by  his  attorney  and  filed  herein  and  presented 
to  the  Court  his  petition  praying  for  the  allowance 
of  a  Writ  of  Error,  and  filed  herein  and  presented 
an  Assignment  of  Errors  intended  to  be  urged  by 
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him,  praying  also  that  a  transcript  of  the  record  and 
proceedings  and  papers  upon  which  the  judgment 
herein  was  rendered,  duly  authenticated,  may  be 
sent  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Judicial  Circuit,  and  that  such  other 
and  further  proceedings  may  be  had  as  may  be 
proper  in  the  premises. 

On  consideration  whereof  the  Court  does  allow  the 
said  Writ  of  Error,  upon  the  defendant's  giving  bond 
according  to  law  in  the  sum  of  One  Thousand  and 
no-100  ($1000.00)  Dollars,  which  shall  operate  as  a 
supersedeas  bond. 

FRANK  S.  DIETRICH, 

Judge. 

Service  of  the  foregoing  Order  Allowing  Writ  of 
Error,  admitted  this  the  13th  day  of  April,  1915. 

J.  L.  McCLEAR, 
J.  R.  SMEAD, 
Attorneys  for  the  Plaintiff. 

Endorsed:  Filed,  13th  day  of  April,  1915.  A.  L. 
Richardson,  Clerk.    By  Pearl  E.  Zanger,  Deputy. 
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and  for  the  District  of  Idaho,  Eastern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 
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Bond  on  Writ  of  Error. 
Know  All  Men  by  these  Presents:  That  Joseph  B. 
Bistline  as  principal  and  W.  F.  Kasiska  and  E.  C. 
White  as  sureties  are  held  and  firmly  bound  unto  the 
United  States  of  America,  in  the  full  and  just  sum  of 
One  Thousand  and  no-100  ($1000.00)  Dollars,  to  be 
paid  to  the  said  United  States  of  America,  its  suc- 
cessors or  assigns,  for  which  payment  well  and  truly 
to  be  made  we  bind  ourselves,  our  heirs  executors 
and  administrators,  jointly  and  severally  firmly  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  the  8th  day  of 
April,  1915. 

Whereas,  lately  at  the  March  term  of  the  District 
Court  of  the  United  States,  within  and  for  the  Dis- 
trict of  Idaho,  Eastern  Division,  in  a  suit  pending  in 
said  Court,  between  the  United  States  of  America 
plaintiff  and  Joseph  B.  Bistline,  defendant,  judgment 
was  rendered  against  said  defendant,  and  said  de- 
fendant has  obtained  a  Writ  of  Error  on  said  Court 
to  reverse  the  judgment  in  said  suit,  and  a  citation 
directed  to  said  plaintiff  admonishing  it  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  in  the  City  of  San  Francisco, 
State  of  California,  thirty  days  from  and  after  the 
date  of  said  citation. 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Joseph  B.  Bistline  shall  prosecute 
said  Writ  af  Error  to  effect,  and  answer  all  damages 
and  costs,  if  he  shall  fail  to  make  good  his  plea,  then 
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the  above  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue. 

Witness  our  hands  and  seals  the  day  and  year  last 
above  written. 

JOSEPH  B.  BISTLINE,  (Seal.) 
J.  B.  BISTLINE,  (Seal.) 

W.  F.  KASISKA,  (Seal.) 

E.  C.  WHITE.  (Seal.) 

State  of  Idaho, 
County  of  Bannock — ss. 

W.  F.  Kasiska  and  E.  C.  White  each  being  sever- 
ally duly  sworn  deposes  and  says :  That  he  is  a  surety 
whose  name  is  subscribed  to  the  within  and  fore- 
going Undertaking;  that  he  is  a  resident  and  free- 
holder within  the  County  of  Bannock,  State  of  Idaho ; 
and  that  he  is  worth  the  sum  specified  in  the  within 
and  foregoing  Undertaking  as  the  penalty  thereof, 
over  and  above  all  his  just  debts  and  liabilities  and 
exclusive  of  property  exempt  by  law  from  execution. 

W.  F.  KASISKA, 
E.  C.  WHITE. 
Subscribed  and  sworn  to  before  me  this  the  8th 
day  of  April,  1915. 

THOS.  F.  TERRELL, 
(Seal.)  Notary  Public. 

We  are  satisfied  with  and  accept  the  foregoing 
bond,  and  the  sureties  thereon  as  a  sufficient  bond  on 
the  Writ  of  Error  allowed  herein. 

J.  L.  McCLEAR, 
J.  R.  SMEAD, 
Attorneys  for  Plaintiff. 
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Approved  this  the  13th  day  of  April,  1915. 

DIETRICH, 
Judge. 
Endorsed:    Filed,  13th  day  of  April,  1915.    A.  L. 
Richardson,  Clerk.    By  Pearl  E.  Zanger,  Deputy. 


In  the  District  Court  of  the  United  States,  Within 
and  for  the  District  of  Idaho,  Eastern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 

Writ  of  Error. 

United  States  of  America — ss. 

The  President  of  the  United  States,  to  the  Judges  of 
the  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Eastern  Division,  Greeting : 

The  cause,  in  the  record  and  proceedings,  as  also 
in  the  rendition  of  the  judgment  of  a  plea,  which  is 
in  the  said  District  Court,  before  you,  or  one  of  you, 
between  Joseph  B.  Bistline,  plaintiff  in  error  and  the 
United  States  of  America,  defendant  in  error,  a 
manifest  error  hath  happened  to  the  great  damage 
of  the  said  Joseph  B.  Bistline,  plaintiff  in  error,  as  by 
his  complaint  appears : 

We,  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  com- 
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mand  you,  if  judgment  be  therein  given,  that  then 
under  your  seal  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Judicial  District, 
.together  with  this  Writ,  so  that  you  have  the  same 
at  the  City  of  San  Francisco,  in  the  State  of  Califor- 
nia, within  Thirty  (30)  days  from  the  date  hereof, 
in  the  said  Circuit  Court  of  Appeals,  to  be  then  and 
there  held  that  the  record  and  proceedings  aforesaid 
being  inspected,  the  said  Circuit  Court  of  Appeals 
may  cause  further  to  be  done  therein  to  correct  that 
error,  what  of  right,  and  according  to  the  laws  and 
customs  of  the  United  States,  should  be  done. 

Witnesseth,  The  Honorable  Edward  D.  White, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States,  this  the  13th  day  of  April,  One  Thousand 
Nine  Hundred  and  Fifteen. 

Issued  at  Boise,  Idaho,  with  the  seal  of  the  United 
States  District  Court  of  the  District  of  Idaho,  and 
dated  as  aforesaid. 

A.  L.  RICHARDSON, 
Clerk  of  said  United  States  District  Court. 
By  Pearl  E.  Zanger,  Deputy. 
(Seal.) 

Allowed  by  Frank  S.  Dietrich,  Judge  of  said  Dis- 
trict Court. 

Endorsed:  Filed  April  13,  1915.  A.  L.  Richard- 
son, Clerk.    By  Pearl  E.  Zanger,  Deputy. 
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In  the  District  Court  of  the  United  States  Within 
and  for  the  District  of  Idaho,  Eastern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 

Citation. 

The  President  of  the  United  States  to  The  United 
States  of  America  the  plaintiff,  and  to  C.  H.  Lin- 
genfelter,  Ex-United  States  Attorney,  for  the  Dis- 
trict of  Idaho,  and  J.  S.  McClear,  United  States 
Attorney  for  the  District  of  Idaho,  and  successor 
to  the  said  C.  H.  Ling  enfetter,  Attorneys  of  record 
for  said  plaintiff,  greeting: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Judicial  Circuit,  to  be  held  at  the  City 
of  San  Francisco,  in  the  State  of  California,  within 
Thirty  (30)  days  from  the  date  of  this  Writ,  pur- 
suant to  a  Writ  of  Error  filed  in  the  office  of  the 
Clerk  of  the  District  of  Idaho,  Eastern  Division, 
wherein  Joseph  B.  Bistline  is  plaintiff  in  error  and 
you  the  said  The  United  States  of  America  is  defend- 
ant in  error,  to  show  cause,  if  any  there  be,  why  the 
said  judgment  in  the  said  Writ  of  Error,  mentioned 
should  not  be  corrected  and  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  William  B.  Gilbert,  United 
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States  Circuit  Judge,  this  the  13th  day  of  April, 
1915.  FRANK  S.  DIETRICH, 

United  States  Circuit  Judge. 
Attest:    A.  L.  Richardson,  Clerk  of  said  District 
Court.    By  Pearl  E.  Zanger,  Deputy. 

Service  of  the  within  Citation  admitted,  on  this 
the  13th  day  of  April,  1915. 

J.  L.  McCLEAR, 
J.  R.  SMEAD, 
Attorneys  for  Defendant  in  error. 

RETURN  TO  WRIT  OF  ERROR. 

And  thereupon  it  is  ordered  by  the  Court,  that  the 
foregoing  transcript  of  the  record  and  proceedings 
in  the  cause  aforesaid,  together  with  all  things  there- 
unto related,  be  transmitted  to  the  said  United  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Judicial 
Circuit,  and  the  same  is  transmitted  accordingly. 
Attest:    A.  L.  RICHARDSON,  Clerk. 

(Seal.)  By  Pearl  E.  Zanger,  Deputy. 

Endorsed:   Filed  April  13,  1915.    A.  L.  Richard- 
son, Clerk.    By  Pearl  E.  Zanger,  Deputy. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOSEPH  B.  BISTLINE, 

Defendant. 

Stipulation  for  Record  on  Return  of  Writ  of  Error. 

It  is  hereby  stipulated  and  agreed  by  and  between 

the  respective  parties  to  the  above  entitled  cause 

through  their  Attorneys  of  record,  that  the  following 
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In  the  District  Court  of  the  United  States  Within 
and  for  the  District  of  Idaho,  Eastern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
JOSEPH  B.  BISTLINE, 

Defendant. 

Citation. 

The  President  of  the  United  States  to  The  United 
States  of  America  the  plaintiff,  and  to  C.  H.  Lin- 
gen  felter,  Ex-United  States  Attorney,  for  the  Dis- 
trict of  Idaho,  and  J.  S.  McClear,  United  States 
Attorney  for  the  District  of  Idaho,  and  successor 
to  the  said  C.  H.  Lingenfelter,  Attorneys  of  record 
for  said  plaintiff,  greeting: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Judicial  Circuit,  to  be  held  at  the  City 
of  San  Francisco,  in  the  State  of  California  wifi--*- 
Thirty  ^^0^  a^^- "-  ^.  -h-^v 

sua  „i*>n:,-  ^  v. 

Ole  , 

whe  ^     _.  ^xowiiie  IS  plaintiff  in  error  and 

you  the  said  The  United  States  of  America  is  defend- 
ant in  error,  to  show  cause,  if  any  there  be,  why  the 
said  judgment  in  the  said  Writ  of  Error,  mentioned 
should  not  be  corrected  and  speedy  justice  should 
not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  William  B.  Gilbert,  United 
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States  Circuit  Judge,  this  the  13th  day  of  April, 
1915.  FRANK  S.  DIETRICH, 

United  States  Circuit  Judge. 
Attest:    A.  L.  Richardson,  Clerk  of  said  District 
Court.    By  Pearl  E.  Zanger,  Deputy. 

Service  of  the  within  Citation  admitted,  on  this 
the  13th  day  of  April,  1915. 

J.  L.  McCLEAR, 
J.  R.  SMEAD, 
Attorneys  for  Defendant  in  error. 

RETURN  TO  WRIT  OF  ERROR. 

And  thereupon  it  is  ordered  by  the  Court,  that  the 
foregoing  transcript  of  the  record  and  proceedings 
in  the  cause  aforesaid,  together  with  all  things  there- 
unto related,  be  transmitted  to  the  said  United  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Judicial 
Circuit,  and  the  same  is  transmitted  accordingly. 
Attest:    A.  L.  RICHARDSON,  Clerk. 

(Seal.)  By  Pearl  E.  Zanger,  Deputy. 


In  the  District  Court  of  the  United  States  Within 
and  for  the  District  of  Idaho,  Eastern  Division. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

JOSEPH  B.  BISTLINE, 

Defendant. 

Stipulation  for  Record  on  Return  of  Writ  of  Error. 

It  is  hereby  stipulated  and  agreed  by  and  between 

the  respective  parties  to  the  above  entitled  cause 

through  their  Attorneys  of  record,  that  the  following 
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Clerk's  Certificate  to  Transcript  of  Record. 
I,  A.  L.  Richardson,  Clerk  of  the  District  Court, 
of  the  United  States,  in  and  for  the  District  of  Idaho, 
do  hereby  certify  that  the  above  and  foregoing  tran- 
script of  pages  from  One  to  . .  .V.V. ,  inclusive, 

contain  true  and  correct  copies  of  the  Complaint 
Action  at  Law,  Demurrer  to  Complaint,  Order  over 
ruling  Demurrer  to  Complaint,  Answer,  Order  allow- 
ing Defendant  to  file  Amendment  to  Answer,  Amend- 
ment to  Answer,  Motion  to  Strike,  Order  Denying 
Plaintiff's  Motion  to  Strike,  Verdict  of  the 
Jury,  Judgment,  Bill  of  Exceptions,  Petition  for 
Writ  of  Error,  Assignment  of  Errors,  Order  Allow- 
ing Writ  of  Error,  Bond  on  Writ  of  Error,  Writ  of 
Error,  Citation  on  Writ  of  Error,  Return  to  Writ  of 
Error,  Certificate  of  Clerk,  in  the  above  entitled 
cause,  which  constitute  the  transcript  of  the  record 
and  return  to  the  annexed  Writ  of  Error. 

I  further  certify  that  the  costs  of  the  record  herein 
amounts  to  the  sum  of  $<^^\jr?,  and  that  the  same 
has  been  paid  by  the  plaintifi^  in  error. 

Witness,  my  hand  and  the  seal  of  said  District 

Court,  affixed  at  Boise,  Idaho,  this  the day  of 

April,  1915. 

A.  L.  RICHARDSON, 

Clerk. 


No. ^^1. 


Qltrrtttt  Olottrt  of  Ajjji^ala 
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J.  B.  BISTLINE, 

Plaintiff  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


BRIEF  FOR  PLAINTIFF  IN  ERROR. 


ViP  1  J  1915 
F.  D.  Alonckton, 

Clerts. 

TERRELL  &  TERRELL, 
Attorneys  for  Plaintiff  in  Error. 

Residence,  Poeatello,  Idaho. 
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In  the  United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
J.  B.  BISTLINE, 

Plaintiff    in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 
Brief  for  Plaintiif  in  Error. 
STATEMENT  OF  THE  CASE. 

On  the  30th  day  of  June,  1906,  the  defendant  in 
error,  United  States  of  America,  executed,  delivered 
and  issued  to  the  plaintiff  in  error,  Joseph  B.  Bist- 
line,  a  patent  to  certain  public  lands  of  the  said 
United  States,  under  the  Public  Land  Laws  relating 
to  homesteads  (Trans.,  pp.  10,  20,  40). 

About  four  years  after  receiving  this  patent,  to 
wit,  September  20th,  November  1st  and  November 
4th,  1910,  plaintiff  in  error  conveyed  all  of  the  lands 
covered  by  said  patent  to  divers  persons,  for  valu- 
able considerations,  and  the  grantees  named  in 
such  conveyances  went  into  immediate  posses- 
sion of  their  respective  tracts,  which  conveyances 
were,  on  or  about  their  respective  dates,  duly  re- 
corded in  the  office  of  the  County  Recorder  of  Ban- 
nock County,  State  of  Idaho,  in  accordance  with 
the  laws  of  the  State  of  Idaho,  and  conveyed  all  of 
the  land  described  in  said  patent  (Trans.,  p.  34). 

On  the  19th  day  of  April,  1911,  after  the  lands  de- 
scribed in  said  patent  had  been  conveyed  as  aforesaid 
and  such   conveyances  recorded,   the   defendant   in 
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error,  United  States  of  America,  commenced  a  suit 
in  equity  for  the  cancellation  of  said  patent,  alleging 
as  a  cause  of  action  the  identical  state  of  facts  which 
is  alleged  as  the  cause  of  action  at  bar  (Trans., 
pp.  35-51). 

Plaintiff  in  error  answered  in  said  suit,  denying 
all  material  allegations  of  the  bill  (Trans.,  pp.  43- 
51). 

Replication  was  filed  and  served  September  17th, 
1913  (page  52). 

Upon  the  issue  thus  joined  in  said  suit  in  equity, 
a  decree  was  duly  made  and  entered  on  the  17th  day 
of  September,  1913,  adjudging  and  decreeing  that 
the  said  suit  be  dismissed  absolutely,  imconditionally 
and  without  reservation,  and  that  plaintiff  take  noth- 
ing by  said  action  (Trans.,  p.  53). 

Thereafter,  on  the  17th  day  of  September,  1913, 
the  defendant  in  error  commenced  this  action  at  law 
for  damages  based  upon  the  identical  state  of  facts 
alleged  in  the  suit  in  equity  to  cancel  said  patent 
aforesaid,  covering  the  identical  lands  described  in 
said  former  suit  in  equity  to  cancel  said  patent 
(Trans.,  pp.  5-12). 

To  the  complaint  in  said  action  at  law,  the  defend- 
ant (plaintiff  in  error),  on  the  3d  day  of  October, 
1913,  filed  his  demurrer,  one  of  the  grounds  of  said 
demurrer  being  that  said  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action  (Trans., 
pp.12,  13). 

This  demurrer  was,  on  the  31st  day  of  January, 
1915,  overruled  by  the  Trial  Court  (Trans.,  pp.  13, 
14). 
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Thereafter,  on  the  21st  day  of  February,  1914,  the 
plaintiff  m  error  answered  unto  said  complaint  de- 
nying the  charges  of  fraud  (Trans,  pp.  14-22) 

Thereafter,  by  leave  of  Court  first  had  and  ob- 
tained, on  the  9th  day  of  March,  1914,  plaintiff  in 
error  filed  his  amendment  to  his  said  answer,  setting 
forth  two  affirmative  defenses  by  way  of  pleas  in 
bar,  to  wit  ; 

1.  That  the  facts  alleged  in  said  complaint  in  said 
action  at  law,  to  recover  damages,  have  been  once 
adjudicated  and  finally  determined  on  the  merits- 
and,  ' 

2.  That  the  defendant  in  error  had,  by  com- 
mencing and  maintaining  his  said  suit  in  equity  to 
cancel  said  patent,  made  an  election  between  two  in- 
consistent remedies,  then  open  to  the  defendant  in 
error's  choice  and  was  bound  by  such  election 
(Trans,  pp.  24-28). 

Defendant  in  error,  on  the  10th  day  of  March 
1914,  moved  to  strike  the  said  amendment  to  answer' 
setting  forth  said  affirmative  defenses  from  the  files 
of  said  action,  on  the  grounds  that  said  affirmative 
matters  alleged  are  irrelevant  and  immaterial 
(Trans,  p.  29). 

The  said  motion  was  denied  (Trans,  p.  30). 

Upon  the  issues  joined  by  the  complaint  and  an- 
swer as  amended,  the  cause  proceeded  to  trial  on  the 
16th  day  of  March,  1915,  and  a  verdict  returned  in 
favor  of  the  defendant  in  error,  for  the  sum  of  six 
hundred  and  no/100  ($600.00)  dollars,  upon  which 
verdict  judgment  was  thereafter,  on  the  24th  day  of 
March,  1915,  entered  (Trans,  pp.  30-32). 
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At  the  commencement  of  said  trial  and  before  any 
testimony  was  given,  the  plaintiif  in  error  objected 
to  the  first  testimony  offered,  and  to  any  testimony 
in  the  trial  of  said  cause,  on  the  ground  that  said 
complaint  failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action  or  any  part  of  a  cause  of  action,  or 
to  entitle  the  defendant  to  any  relief  whatever,  which 
objection  was  by  the  Court  overruled,  to  which  rul- 
ing the  plaintiff  in  error  then  and  there  excepted, 
which  exception  is  incorporated  in  the  Bill  of  Excep- 
tions herein  (Trans.,  pp.  33,  34). 

Defendant  in  error  was  then  permitted  to  offer  tes- 
timony in  proof  of  the  allegations  of  said  complaint, 
and  among  other  testimony  offered  by  and  received 
on  behalf  of  defendant  in  error  were  three  certain 
deeds  made,  executed  and  delivered  by  the  plaintiff 
in  error,  Joseph  B.  Bistline,  and  his  vn.fe,  Grace 
Bistline,  to  the  persons  and  of  the  dates  and  acreage 
as  follows : 
To   Joseph  H.   Tolmau,   Jr.,   November  4th,   1910, 

eighty  (80)  acres; 
To  Henry  Caribo  and  Samuel  Blook,  September  20th, 

1910,  forty  (40)  acres; 
To  Henry  S.  Woodland,  November  1st,  1910,  forty 

(40)  acres. 
That  all  of  said  deeds  of  conveyance  were  duly 
executed  and  delivered,  for  valuable  consideration; 
and  the  grantees  therein  named  went  into  immediate 
possession  of  said  respective  tracts  thereunder,  which 
conveyances  covered  and  conveyed  all  of  the  lands 
described  in  said  patent,  and  each  of  said  deeds  were 
on  or  about  their  respective  dates  duly  recorded  in  the 
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office  of  the  County  Recorder  of  Bannock  County, 
State  of  Idaho,  in  accordance  with  the  laws  of  said 
State  (Trans.,  pp.  33-35). 

Thereupon  the  defendant  in  error  rested  its  case 
and  the  plaintiff  in  error  offered  in  evidence  the  said 
Bill  in  Equity,  to  cancel  said  patent  hereinbefore 
referred  to,  with  the  answer  thereto,  and  the  replica- 
tion to  said  answer,  and  the  decree  of  said  court  upon 
the  issues  thus  joined,  in  support  of  his  special  pleas 
in  bar  of  res  adjudicata,  and  the  election  of  remedies, 
the  said  bill,  answer,  replication  and  decree  being 
incorporated  in  said  Bill  of  Exceptions  (Trans., 
pp.  35-53). 

Plaintiff  in  error  relied  upon  his  said  special  pleas 
in  bar  and  with  this  evidence  rested  (Trans.,  p.  54). 

Whereupon  the  plaintiff  in  error  requested  the 
Trial  Court  to  pass  upon  and  decide  as  to  the  suffi- 
ciency of  said  proof  in  support  of  his  special  plea, 
of  the  previous  election  of  remedies,  as  a  matter  of 
law,  and  to  instruct  the  jury  to  find  for  the  plaintiff 
in  error  upon  said  plea ;  but  the  Court  refused  to  pass 
upon  the  sufficiency  of  the  evidence  in  support  of 
said  plea  and  refused  to  give  the  jury  a  peremptory 
instruction  to  find  for  the  plaintiff  in  error  upon  said 
plea,  and  held  that  the  Court  would  submit  the  evi- 
dence under  said  plea  to  the  jury  under  proper  in- 
structions; to  which  ruling  of  the  Court  the  plaintiff 
in  error  then  and  there  excepted,  which  exception  is 
incorporated  in  his  Bill  of  Exceptions  herein 
(Trans.,  p.  54). 

Thereupon  the  plaintiff  in  error  requested  the 
Court  to  pass  upon  and  decide  as  to  the  sufficiency 
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of  tlio  proof  in  support  of  his  special  plea  of  res  ad- 
jiulicata,  as  a  matter  of  law,  and  to  instruct  the  jury 
to  find  in  favor  of  the  plaintiff  in  error  upon  said 
plea,  but  the  Court  then  and  there  held  and  decided 
that  the  proof  and  evidence  offered  was  not  sufficient 
in  law  to  support  said  plea,  and  refused  to  give  the 
jury  peremptory  instruction  to  find  for  the  defend- 
ant upon  said  plea  and  denied  said  plea;  to  which 
ruling  of  the  Court  the  plaintiff  in  error  then  and 
there  excepted,  w^iich  exception  is  incorporated  in 
his  Bill  of  Exceptions  herein  (Trans.,  pp.  54,  55). 

The  Court  then  instructed  the  jury  upon  the  law 
relating  to  the  election  of  remedies  as  applicable  to 
the  facts  of  the  case,  which  was  the  only  instruction 
and  all  of  the  instructions  upon  said  question;  to 
which  instruction  the  plaintiff  in  error  then  and 
there  objected  and  excepted,  which  exception  is  in- 
corporated in  his  Bill  of  Exceptions  herein  (Trans., 
pp.  55-57). 

The  defendant  in  error  then  and  there  requested 
the  Court  to  give  his  instruction,  set  forth  on  page  57 
of  the  Transcript,  which  requested  instruction  the 
Court  refused,  to  which  ruling  the  plaintiff  in  error 
then  and  there  excepted,  which  exception  is  incorpo- 
rated in  the  said  Bill  of  Exceptions. 

From  the  foregoing  statement  of  facts,  the  plain- 
tiff in  error  makes  the  following  assignment  of 
errors : 

SPECIFICATIONS  OF  ERRORS. 
First. 

The  Court  erred  in  overruling  the  plaintiff  in  er- 
ror's demurrer  to  the  defendant  in  error's  complaint 
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and  in  deciding  that  said  complaint  stated  facts  suffi- 
cient to  constitute  a  cause  of  action  against  tlie  plain- 
tiff in  error. 

Second. 

The  Court  erred  in  permitting  the  defendant  in 
error  to  make  any  proof  under  said  complaint,  for 
the  reason  that  said  complaint  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action  or  to  entitle 
the  defendant  in  error  to  any  relief  whatever. 

Third. 

The  Court  erred  in  submitting  to  the  jury  the  evi- 
dence of  the  plaintiff  in  error's  special  plea  in  bar, 
growing  out  of  the  defendant  in  error's  election  of 
remedies. 

Fourth. 

The  Court  erred  in  refusing  to  give  to  the  jury  a 
peremptory  instruction  to  find  for  the  plaintiff  in 
error  upon  his  said  special  plea  in  bar,  growing  out 
of  the  election  remedies  by  the  defendant  in  error. 

Fifth. 

The  Court  erred  in  its  instruction  to  the  jury  upon 
the  question  of  the  election  of  remedies  in  failing  to 
instruct  the  jury  that  means  of  knotvledge  of  all  of 
the  facts  and  rights  in  the  matters  to  be  litigated 
would  bind  the  defendant  in  error  as  fully  as  actual 
knowledge  of  such  facts,  and  in  giving  to  the  jury 
the  following  instruction,  to  wit : 

"If,  however,  you  should  find  in  favor  of  the  Gov- 
ernment upon  this  issue,  that  is,  if  you  should  find 
that  the  defendant  falsely  represented  that  he  had 
resided  upon  the  land,  when  as  a  matter  of  fact  he 
had  not,  then  it  will  be  necessary  for  you  to  consider 
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another  defense,  called  the  affirmative  defense,  set 
up  for  the  defendant,  and  briefly,  I  may  say  to  you 
a  little  more  fully  what  I  have  already  referred  to, 
and  that  is  that  on  April  10,  1911,  the  Government 
commenced  an  action  in  this  court  setting  forth  sub- 
stantially the  same  facts  as  are  now  set  forth  in  the 
complaint  in  this  case,  except  that  in  the  first  case 
the  Government  sought  a  different  sort  of  relief,  that 
is,  it  asked  that  the  patent  be  set  aside ;  it  did  not  ask 
for  damages.     It  was  what  is  called  an  equity  suit. 
Later  on,  on  May  2,  1911,  the  record  shows  that  an 
answer  was  filed  by  the  defendant,  in  which  he  denied 
the  charges  of  fraud  and  further  set  forth  that  prior 
to  the  commencement  of  that  suit  he  had  transferred 
this  land  to  divers  persons,  and  the  records  of  the 
county  offered  in  evidence  show  that  some  at  least,  if 
not  all,  of  the  conveyances  were  of  record — ^were  of 
public  record.     On  September  17,  1913,  as  further 
shown  by  this  record,  upon  motion  of  the  then  United 
States  District  Attorney,  the  suit  was  dismissed; 
decree  was  entered  dismissing  it,  and  providing  that 
the  plaintiff  take  nothing  by  reason  of  the  suit. 
Now,  as  I  have  already  explained  to  you,  the  Govern- 
ment had  the  right  either  to  pursue  that  remedy  or 
to  pursue  this.     The  contention  of  the  defendant  is 
that,  having  pursued  that  remedy,  it  is  now  barred 
from  pursuing  this,  that  having  elected  one  of  two 
remedies,   it  is  bound  by  the   result  of  that   suit. 
There  is  a  general  principle  of  law  that  where  one 
has  two  remedies,  or  two  inconsistent  remedies,  if  the 
person,  being  advised  of  his  rights,  and  being  aware 
of  the  facts,  adopts  one  of  those  remedies,  he  cannot 
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later  pursue  the  other ;  he  is  limited  to  the  one.  So 
that  I  advise  you  in  this  case,  and  in  the  light  of  that 
general  principle,  that  if  you  find  that  at  the  time  the 
Government  commenced  that  suit  in  equity,  which 
was  commenced  on  April  10,  1911,  and  at  the  time 
that  it  prosecuted  it,  it  was  aware  of  its  rights,  that 
the  Government  officers  were  aware  of  the  rights  of 
the  Government,  its  legal  rights,  and  was  also  aware 
of  the  facts  as  now  disclosed,  including  the  fact  of 
the  transfer  of  these  lands  by  the  defendant  to  third 
persons,  then  you  may  properly  conclude  that  it  is 
bound  by  the  election  of  the  remedy  which  it  made  in 
that  suit,  and  it  could  not  recover  in  this  one." 

Sixth. 

The  Court  erred  in  refusing  to  give  the  requested 
instruction  to  the  jury  of  the  plaintiif  in  error  upon 
said  question  of  the  election  of  remedies,  to  the  effect 
that  the  means  of  knowledge  of  all  of  the  facts  and 
rights  to  be  litigated  would  bind  the  defendant  in 
error,  if  with  such  means  of  knotvledge  the  defend- 
ant in  error  should  make  an  election  of  remedies  then 
open  to  it,  and  particularly  in  refusing  to  give  the 
following  instruction,  to  wit : 

"If  the  plaintiff,  on  the  10th  day  of  April,  1911, 
when  the  action  in  equity  to  cancel  the  patent  in  ques- 
tion was  commenced,  had  full  knowledge,  or  the 
means  of  knowledge  of  the  facts  and  of  its  rights  in 
the  matter  then  to  be  litigated,  including  the  knowl- 
edge or  the  means  of  knotvledge  of  the  previous  con- 
veyance of  all  of  said  lands  described  in  said  patent 
by  the  defendant,  and  then  elected  to  commence  the 
said  action  in  equity  to  cancel  said  patent,  it  would 


10 

be  bound  by  such  election  and  could  not  recover  in 
this  action  for  damages,  growing  out  of  the  same 
state  of  facts. ' ' 

Seventh. 

The  evidence  is  not  sufficient  to  support  the  ver- 
dict and  judgment  herein  in  this,  that  upon  said  ques- 
tion of  election  of  remedies  the  evidence  is  documen- 
tary and  without  conflict,  showing  that  the  defendant 
in  error  had  the  means  of  knoivledge  of  all  of  the 
facts  and  of  its  rights  and  of  the  conveyance  of  all 
of  said  lands  by  the  plaintiff  in  error,  at  the  time  it 
made  its  election  of  remedies. 

Eighth. 

The  Court  erred  in  holding  and  deciding  that  the 
plaintiff  in  error  had  failed  to  establish  his  plea  in 
bar  of  res  adjudicata  and  in  failing  and  refusing  to 
give  the  jury  a  peremptory  instruction  to  find  in 
favor  of  the  plaintiff  in  error  upon  said  plea,  the  evi- 
dence of  such  plea,  being  documentary  and  without 
conflict,  showing  conclusively  that  the  issues  involved 
in  the  action  at  bar  had  previously,  at  the  commence- 
ment of  this  action,  been  determined  by  judgment 
duly  made  and  given. 

Ninth. 

The  Court  erred  in  entering  judgment  upon  said 
verdict  in  favor  of  the  defendant  in  error  and 
against  the  plaintiff  in  error,  whereas  judgment 
should  have  been  rendered  in  favor  of  the  plaintiff 
in  error  and  against  the  defendant  in  error,  dismiss- 
ing the  complaint. 

ARGUMENT. 

The  questions  of  law  raised  by  the  foregoing  speci- 
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fications  of  error  may  be  conveniently  discussed  and 
presented  under  three  general  heads,  viz. :  The  suffi- 
ciency of  the  complaint.  Was  there  an  election  of 
remedies?  And  had  the  matters  at  bar  been  previ- 
ously adjudicated?  We  will  present  these  questions 
in  the  order  named. 

SUFFICIENCY  OF  COMPLAINT. 

Assignments  of  error  1  and  2  raise  the  one  ques- 
tion, viz. :  Do  the  facts  alleged  in  the  complaint  con- 
stitute a  cause  of  action  ? 

It  is  alleged  in  paragraph  G  of  said  complaint 
(Trans.,  p.  10),  that  the  defendant  in  error,  through 
its  proper  officers,  "issued  and  delivered  to  the  said 
Joseph  B.  Bistline  the  complainant's  patent  dated 
June  30th ^  1906,  conveying  to  the  said  Joseph  B. 
Bistline  the  legal  title  to  said  land." 

This  action  was  commenced  more  than  seven  years 
later,  to  wit,  on  17th  day  of  September,  1913. 

It  is  therefore  our  contention  that  at  the  end  of  six 
years  from  the  date  of  the  issuance  of  the  patent,  the 
equitable  title  to  the  lands  conveyed  by  said  patent 
became  invested  in  the  patentee,  so  that  as  against 
the  defendant  in  error  he  held  both  the  legal  and 
equitable  title.  In  other  words,  that  at  the  end  of 
the  six-year  period,  the  title  of  the  plaintiff  in  error 
became  absolute,  unconditional  and  indefeasible  as 
to  the  defendant  in  error,  and  cannot  be  assailed 
directly  or  indirectly  for  the  fraud  of  the  patentee 
or  the  fraud  of  the  public  land  officers. 

We  are  not  pleading  nor  relying  upon  the  statutes 
of  limitations  as  a  direct  and  specific  defense  to  this 
action,  but  from  the  authorities  hereinafter  pre- 
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sented  we  believe  that  it  is  a  material  element  enter- 
ing into  the  question  as  to  whether  or  not  the  com- 
plaint states  a  cause  of  action,  and  for  that  reason  we 
call  attention  to  section  8  of  an  act  of  Congress  ap- 
proved March  3,  1891,  chapter  561,  26  Stats.  L.  1093, 
Fed.  Stat.  Annotated,  vol.  6,  page  526,  in  this  lan- 
guage : 

' '  That  suits  by  the  United  States  to  vacate  and 
annul  any  patent  heretofore  issued  shall  only  be 
brought  within  five  years  from  the  passage  of 
this  act,  and  stdts  to  vacate  and  annul  patents 
hereafter  issued  shall  only  he  brought  within  six 
years  after  the  date  of  the  issuance  of  such  pat- 
ents." 

Therefore,  at  the  time  of  the  commencement  of 
the  suit  at  bar,  an  action  to  cancel  or  annul  the  patent 
described  in  the  complaint  could  not  have  been  main- 
tained, for  the  reason  that  more  than  seven  years  had 
elapsed  since  the  date  of  the  issuance  of  the  patent 
in  question. 

When  the  United  States  issued  the  patent  to  the 
lands  in  question,  it  parted  wdth  the  legal  title  only. 
It  is  so  alleged  in  the  complaint.  When  the  six-year 
period  had  elapsed  after  the  date  of  the  issuance  of 
the  patent,  then  the  patentee  was  not  only  invested 
wuth  the  legal  title  but  also  the  equitable  title  to  the 
lands  covered  by  the  patent  as  against  the  United 
States. 

It  is  true  that  ordinarily  statutes  of  limitation  only 
affect  the  remedy,  but  in  actions  where  the  title  to 
land  is  involved,  such  statutes  not  only  bar  the  rem- 
edy but  extinguish  the  right  and  vest  a  perfect  title 
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in  the  adverse  holder. 

The  Federal  Courts  have  considered  this  question 
many  times,  and  we  here  present  some  of  the  leading 
authorities,  quoting  from  the  decisions  the  matter  in 
point. 

''Statutes  of  limitation  give  a  vested  right  in 
real  property  which  cannot  be  taken  away  with- 
out due  process  of  law.     These  statutes  operate 
to  transfer  the  title  from  one  person  to  another/' 
N.  P.  R.  R.  Co.  vs.  Ely,  197  U.  S.  1. 
Toltec  Ranch  Co.  vs.  Cook,  191  U.  S.  532. 

"The  lapse  of  time  limited  by  the  statutes, 
specifying  the  time  in  which  suits  must  be  com- 
menced for  the  recovery  of  lands  sold  for  taxes, 
not  only  bars  the  remedy,  but  extinguishes  the 
right  and  vests  a  perfect  title  in  the  adverse 
holder' ' 

Leffingwell  vs.  Warren,  2  Black  (U.  S.),  599. 

Davis  vs.  Mills,  194  U.  S.  457. 

Campbell  vs.  Holt,  115  U.  S.  623. 

Arrington  vs.  Liscomb,  34  Cal.  3G5-383. 

In  construing  the  identical  statute  hereinbefore 
quoted  (sec.  8,  Statutes  at  Large,  1093),  the  Supreme 
Court  of  the  United  States  in  the  case  of  the  United 
States  vs.  Chandler-Dunbar  Co.,  209  U.  S.,  page  447, 
says : 

' '  In  form  the  statute  only  bars  suits  to  annul 
the  patent.  But  statutes  of  limitation,  with  re- 
gard to  land  at  least,  which  cannot  escape  from 
the  jurisdiction,  generally  are  held  to  affect  the 
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right,  even  if  in  terms  only  directed  against  the 
remedy." 

Citing,  Leffing^^ell     vs.     Warren,     2    Black 
(U.  S.),  599-605. 
Sharon  vs.  Tucker,  144  U.  S.  533. 
Davis  vs.  Mills,  194  U.  S.  451-457. 

And  the  Court  in  further  discussing  this  question, 
says: 

"This  statute  (sec.  8,  26  Stat.  L.  1093)  must 
be  taken  to  mean  that  the  patent  is  to  be  held 
good,  and  is  to  have  the  same  effect  against  the 
United  States  that  it  would  have  had  if  it  had 
been  valid  in  the  first  place/' 

In  other  words,  after  the  lapse  of  six  years,  the 
patent  charged  with  fraud  by  the  complaint  in  the 
action  at  bar  is  just  as  good  and  just  as  valid  as  if  it 
were  based  upon  the  best  final  proof  ever  submitted 
to  the  Land  Department  of  the  United  States — just 
as  good  as  if  there  was  not  the  slightest  suspicion  of 
fraud  attached  to  it. 

If  this  conclusion  is  correct,  then  the  allegations 
of  fraud  contained  in  the  complaint  are  wholly  im- 
material and  redundant,  and  should  not  be  con- 
sidered, without  which  there  is  not  the  semblance  of 
a  cause  of  action  stated. 

We  are  not  content  to  rest  the  discussion  upon  the 
cases  cited.  We  think  the  case  of  United  States 
vs.  Winona  R.  R.  Co.,  165  U.  S.  463,  is  strictly  in 
point  upon  the  question  under  consideration.  In 
passing  upon  the  statute  above  mentioned,  and  in 
discussing  the  nature  and  character  of  the  title  ac- 
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quired  by  a  patentee  after  the  lapse  of  the  statutory 

period,  the  Court  says : 

"In  other  words,  it  [United  States]  has  recog- 
nized that,  as  against  itself  in  respect  to  these 
land  transactions,  it  is  right  that  there  should 
be  a  statute  of  limitation;  that  when  its  proper 
officers  acting  in  the  ordinary  course  of  their 
duty,  have  conveyed  away  land  which  belonged 
to  the  Government,  such  conveyance  should, 
after  the  lapse  of  the  prescribed  time,  he  con- 
clusive against  the  Government,  and  this  not- 
withstanding any  errors,  irregularities  or 
improper  action  of  its  officers  therein.  Thus  in 
the  act  of  1891  (26  Stat.  1093),  it  is  provided 
that  suits  to  vacate  and  annul  patents  thereto- 
fore issued  should  only  be  brought  within  five 
years,  and  that  as  to  patents  thereafter  issued, 
suits  should  only  be  brought  within  six  years 
after  the  date  of  issue.  Under  the  benign  in- 
fluence of  this  statute  it  tcould  matter  not  ivhat 
the  mistake  or  error  of  the  land  department 
was,  what  the  fraud  or  misrepresentation  of  the 
patentee  were,  the  patent  ivould  become  con- 
clusive as  a  transfer  of  the  title,  providing  only 
that  the  land  was  public  land  of  the  United 
States  and  open  for  sale  and  conveyance 
through  the  land  department." 

Taking  the  allegation  of  the  complaint  to  be  true 
that  the  patent  therein  mentioned  and  charged  to 
have  been  fraudulently  obtained  was  issued  June 
30th,  1906,  and  it  further  appearing  that  the  action 
at  bar  was  not  commenced  until  the  17th  day  of 
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September,  1913,  what  is  the  effect  of  those  facts 
upon  the  alleged  cause  of  action  in  the  case  at  bar? 

The  Supreme  Court  of  the  United  States  in  the 
case  of  United  States  vs.  Chandler-Dunbar  Co., 
supra,  says  that  such  facts  have  ''the  same  effect 
against  the  United  States  that  it  would  have  had  if 
the  patent  had  been  valid  in  the  first  place/' 

The  Supreme  Court  of  the  United  States  in  the 
case  of  United  States  vs.  Winona  R.  R.  Co.,  supra, 
says  the  title  of  plaintiff  in  error  to  the  land  in  ques- 
tion under  the  patent  alleged  in  the  complaint  is  con- 
clusive against  the  Government,  and  it  tvould  matter 
not  what  the  fraud  or  misrepresentations  of  the  pat- 
entee were.  What  does  the  Court  mean  when  it  says 
that,  ''It  would  matter  not  what  the  fraud  or  mis- 
representations of  the  patentee  ivercV  Do  they 
not  mean  that  after  the  statute  has  run  this  question 
of  fraud  is  wholly  immaterial  in  any  action  assailing 
the  regularity  of  the  issue  of  the  patent? 

The  same  Court  in  the  same  case  also  says  that 
such  a  conveyance,  after  the  lapse  of  the  prescribed 
time,  is  conclusive  against  the  Government ;  but  if 
the  defendant  in  error  is  permitted  to  maintain  this 
action,  is  the  Government  concluded? 

The  complaint  alleges  fraud  on  the  part  of  the 
plaintiff  in  error  in  procuring  the  patent,  but  if  "it 
matters  not  what  the  fraud  or  misrepresentations  of 
the  patentee  tvere,"  are  the  allegations  of  fraud  in 
the  complaint  material  ?  If  the  allegations  of  fraud 
are  eliminated,  there  is  no  cause  of  action  stated. 

From  the  authorities  cited  it  would  appear  that 
the  title  of  the  plaintiff  in  error  to  the  lands  de- 
scribed in  said  patent  were,  at  the  time  of  the  com- 
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mencement  of  this  action,  absolute,  perfect,  uncon- 
ditional and  indefeasible — just  as  good  and  valid, 
as  ''it  would  have  been  had  it  been  valid  in  the  first 
place'';  and  if  this  be  true,  we  respectfully  inquire, 
how  can  the  acquisition  of  such  a  title  be  made  the 
basis  of  an  action  for  damages  in  acquiring  such 
title?  How  can  damages  be  predicated  upon  the 
acquisition  of  a  title  which  in  itself  is  absolutely 
perfect  ?' 

If  the  theory  of  the  defendant  in  error,  upon  which 
this  action  is  prosecuted,  shall  be  upheld,  the  statute 
of  limitation  and  the  decisions  of  the  courts  in  con- 
struing that  statute  must  be  abrogated  and  ignored. 
This  Court  will  do  indirectly  that  which  is  forbidden 
by  the  statute  to  be  done  directly.  The  title  of  the 
plaintiff  in  error  will  not  be  perfect,  nor  absolute, 
nor  conclusive  against  the  Government,  but  will  be 
open  to  attack  in  all  the  years  to  come,  on  the 
grounds  of  the  fraud  of  the  patentee,  and  if  the  fraud 
be  proved,  damages  recovered  equal  to  the  value  of 
the  land.  The  value  of  land  and  all  other  commodi- 
ties is  measured  in  money.  If  the  value  of  the  land 
measured  in  money  under  the  name  of  damages  can 
be  taken  from  the  patentee,  after  the  statute  of  limi- 
tation has  run,  of  what  benefit  to  the  patentee  is  this 
"benign"  statute  referred  to  in  the  case  of  United 
States  vs.  Winona  R.  R.  Co.,  supra  f  This  "benign" 
statute  is  a  delusion  and  a  snare.  An  action  against 
a  patentee  for  procuring  a  patent  by  misrepresenta- 
tions and  fraud  may  be  maintained  under  the  alias 
of  an  action  for  damages  at  any  time  within  a  cen- 
tury, and  the  equivalent  of  the  land  described  in  the 
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patent  taken  from  him  in  money.  In  other  words, 
the  defendant  in  error  contends  by  his  complaint, 
that  while  you  cannot  take  the  land  itself,  you  may 
take  the  equivalent  of  the  land.  Things  that  are 
equal  to  the  same  thing  are  equal  to  each  other,  and 
we  think  the  position  of  the  defendant  in  error  is 
wholly  untenable.  It  is  an  appeal  to  the  courts  to 
accomplish  indirectly  that  which  cannot  be  done 
directly.  It  has  the  appearance  of  subterfuge,  a 
shift,  a  device,  a  trick,  to  reach  an  end  regardless  of 
the  means,  and  we  do  not  believe  the  United  States 
or  the  courts  will  take  such  a  position. 

In  the  case  of  United  States  vs.  California  Land 
Co.,  192  U.  S.  355,  upon  the  question  of  the  bona  fides 
of  the  United  States  in  maintaining  actions,  the 
Court  says : 

"It  would  be  inconsistent  with  the  good  faith 
of  the  United  States  to  attribute  to  it  the  intent 
to  keep  a  concealed  tveapon  in  reserve  in  case  its 
suit  should  fail." 

And  in  this  case  we  think  it  inconsistent  with  the 
good  faith  of  the  United  States  to  permit  the  statute 
of  limitation  to  run  against  a  patent  of  its  lands,  the 
title  to  which  has  become  absolute,  conclusive  and 
perfect  by  its  own  laches,  then  to  attack  the  regular- 
ity of  the  issue  of  such  patent  on  the  ground  of  fraud 
under  the  mask  of  damages. 

If  this  action  had  been  commenced  within  six  years 
after  the  issuance  of  patent,  there  is  no  doubt  that 
the  facts  alleged  would  constitute  a  cause  of  action, 
for  the  title  of  the  patentee  would  not  have  been 
perfect  nor  conclusive  against  the  government,  but 
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would  be  open  to  attack  in  an  action  to  cancel  the 
patent  or  an  action  for  damages,  at  the  election  of 
the  Government. 

ELECTION  OF  REMEDIES. 

Under  this  general  head  we  will  present  the  third 
fourth,  fifth,  sixth,  seventh  and  ninth  specifications 
of  error.  Does  the  record  here  show  that  defendant 
in  error,  prior  to  the  commencement  of  this  action, 
made  an  election  of  remedies  by  which  it  was  bound 
and  which  would  bar  the  maintenance  of  this  action. 

Briefly  stated,  this  record  shows  that  on  the  10th 
day  of  April,  1911,  defendant  in  error  commenced 
its  action  to  cancel  the  identical  patent  described 
in  the  complaint  in  the  case  at  bar,  involving  the 
identical  land,  and  upon  the  identical  charges  of 
fraud  in  procuring  the  patent  (Trans.,  pp.  36-42). 
Issue  was  joined  (Trans.,  pp.  43-52).  A  decree 
upon  the  merits  of  the  issues  joined  was  duly  made 
and  given  on  the  17th  day  of  September,  1913,  ad- 
judging that  this  defendant  in  error  take  nothing  by 
that  suit  and  that  it  be  dismissed  (Trans.,  p.  53). 

This  record  further  shows  that  this  plaintiff  in 
error,  the  patentee  named  in  said  patent,  and  his 
wife,  Grace  Bistline,  on  the  4th  day  of  November, 
1910,  conveyed  eighty  acres  of  the  land  described  in 
said  patent  to  Joseph  H.  Tolman,  and  on  the  20th 
day  of  September,  1910,  conveyed  forty  acres  to 
Henry  Caribo  and  Samuel  Bloom,  and  on  the  1st  day 
of  November,  1910,  conveyed  forty  acres  to  Henry 
S.  Woodland,  the  said  conveyances  covering  all  of  the 
land  described  in  said  patent,  which  conveyances 
were  duly  executed  for  valuable  considerations,  and 
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the  grantees  therein  named  immediately  went  into 
possession  of  their  respective  tracts  under  such  con- 
veyances; and  that  said  deeds  on  or  about  their  re- 
spective dates  were  each  duly  recorded  in  the  office 
of  the  County  Recorder  of  Bannock  County,  State  of 
Idaho,  in  accordance  with  the  laws  of  said  state 
(Trans.,  pp.  34,  35). 

There  can  be  no  controversy  about  the  general 
proposition  that  in  case  title  to  public  lands  has  been 
divested  through  fraud,  the  Government  may  either 
bring  suit  to  cancel  the  patent,  or,  at  its  option,  main- 
tain an  action  in  damages  to  recover  from  the  wrong- 
doer the  value  of  the  land,  if  the  action  chosen  is 
brought  within  the  proper  time. 

Vol.  1,  Bigelow  on  Fraud,  p.  63. 
Vol.  2,  Cooley  on  Torts  (3  ed.),  p.  165. 
United  States  vs.  Minor,  114'  U.  S.  223-239. 
Southern   Pac.   Ry.   Co.   vs.    United   States, 

200  U.  S.  341. 
"The  doctrine  of  election  means  that  where 
two  inconsistent  remedies  are  presented  to  the 
choice  of  a  party,  by  a  person  who  manifests  a 
a  clear  intention  that  he  should  not  enjoy  both, 
he  must  accept  the  one  and  reject  the  other." 

Peters  vs.  Bain,  133  U.  S.  670. 

In  re  Kenyon  et  al.,  156  Fed.  863. 

15  Cyc,  pp.  257,  258,  and  cases  cited. 

"By  a  preponderance  of  authority,  the  mere 
commencement  of  any  proceeding  to  enforce  one 
remedial  right,  in  a  court  having  jurisdiction  to 
entertain  the  same,  is  such  a  decisive  act  as  con- 
stitutes  a   conclusive    election,   barring   subse- 
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quent    prosecution    of    inconsistent    remedial 
rights. ' ' 

15  Cyc,  pp.  259,  260,  and  cases  cited. 
Klipstein  vs.  Grant,  141  Fed,  Rep.  72. 
Newell  vs.  Young,  109  Pac.  801. 

"The  commencement  of  the  action  and  not 
the  result  of  the  action  determines  the  election 
of  remedies." 

In  re  Garver,  68  N.  E.  Rep.  667. 

"An  election  once  made,  with  knowledge  of 
the  facts,  between  co-existing  remedial  rights 
which  are  inconsistent,  is  irrevocable  and  con- 
clusive, irrespective  of  the  intent,  and  it  consti- 
tutes an  absolute  bar  to  any  action,  suit  or  pro- 
ceeding based  upon  a  remedial  right  inconsistent 
with  that  asserted  by  the  election,  or  to  the  main- 
tenance of  a  defense  founded  on  such  inconsis- 
tent right. ' ' 

15  Cyc.  262,  263,  and  cases  cited. 
Wettenberger  vs.  Hall,  110  Pac.  911. 
Smith  vs.  Gray,  100  Pac.  339. 
Davis  vs.  Sclimidt,  106  N.  W.  119. 
Wright  vs.  Dudgeon,  116  N.  W.  598. 
Ulrich  vs.  Bigger,  106  Pac.  1073. 
Madison  Stock  Co.  vs.  Osier,  102  Pac.  325. 
Penderson  vs.  Christopherson,  106  N.  W.  958. 
Kuhnes  vs.  Cahill,  104  N.  W.  1025. 
Bracton  vs.  Atl.  Trust  Co.,  60  N.  E.  772. 

The  Supreme  Court  of  the  United  States  in  con- 
sidering this  question  in  the  case  of  Robb  vs.  Vox., 
155  U.  S.  13,  quotes  with  approval  the  rule  adhered 
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to  by  the  Michigan  Supreme  Court,  and  at  page  40  of 
the  opinion  says : 

''A  party   may   not   take  contradictory  posi- 
tions; and  when  he  has  a  right  to  choose  one  of 
two  modes  of  redress,  and  the  two  are  so  incon- 
sistent that  the  assertion   of   one   involves  the 
negation  or  repudiation  of  the  other,  his  delib- 
erate and  settled  choice  of  one,  with  knowledge 
or  means  of  knowledge  of  such  facts  as  would 
authorize  a  resort  to   each,  will   preclude   him 
thereafter  from  going  back  and  electing  again." 
The  quotation   last   above   made  is  again  quoted 
with  approval  in  the  case  of  Klipstein  &  Co.  vs. 
Grant,  141  Fed.  Rep.,  by  the  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit. 

It  is  also  approved  as  the  law  in  the  case  of  Bacon 
&  Co.  vs.  Moody,  117  Ga.  20i7,  43  S.  E.  482. 

See,  also.  Standard  Varnish  Co.  vs.  Haydock, 
143  Fed.  Rep.  318. 

Stewart  vs.  Hayden,  169  U.  S.  1. 

Van  Winkle  vs.  Croswell,  146  U.  S.  42. 
It  was  our  contention  at  the  trial,  and  we  still 
insist,  that  an  election  of  remedies  made  with  knowl- 
edge of  the  facts,  or  the  means  of  knowledge  of  all 
the  facts,  is  binding  upon  the  parties.  The  means 
of  knowledge  within  the  command  of  the  party  and 
by  him  ignored  is  as  effectual  in  binding  him  to  an 
election  as  if  he  had  actual  knowledge.  We  think 
constructive  notice  of  the  facts  would  be  sufficient. 
Certainly  common  prudence  would  require  any  per- 
son contemplating  an  action  when  he  was  required 
to  make  an  election  to  examine  the  public  records 
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affecting  the  matters  involved. 

The  defendant  in  error  had  full  knowledge  of  all 
of  the  alleged  fraud,  as  the  allegations  in  the  suit 
to  cancel  the  patent  are  the  same  as  in  the  case  at  bar. 
At  the  time  it  commenced  the  action  to  cancel  said 
patent,  it  also  had  the  means  of  knowledge  of  the 
conveyance  of  the  lands  described  in  the  patent  to 
divers  persons  by  the  patentee,  for  the  reason  that 
such  deeds  of  conveyance  were  at  that  time  of  record 
in  the  office  of  the  County  Recorder  of  the  county 
where  the  lands  were  situated.  Not  only  that,  but 
the  purchasers  of  these  lands,  at  the  time  said  action 
to  cancel  said  patent  was  commenced,  were  in  actual 
possession  of  the  lands  purchased  by  them  respec- 
tively (Trans.,  p.  34).  It  seems  to  us  that  an  abso- 
lute duty  rested  on  the  defendant  in  error  to  ascer- 
tain from  the  records  of  the  county  if  the  lands 
described  in  the  patent  had  been  conveyed  by  the 
patentee,  and  to  ascertain  from  a  visit  to  the  land 
if  it  was  occupied  or  claimed  by  any  other  person. 
A  failure  to  do  this  is  inexcusable,  and  charges  the 
defendant  in  error  with  the  same  knowledge  which 
he  might  have  had  upon  a  most  casual  investigation 
or  inquiry.  The  defendant  in  error  ought  not  to  be 
permitted  to  have  advantage  of  its  own  laches,  its 
own  wrong ;  nor  be  heard  to  say  that  it  had  no  knowl- 
edge of  these  conveyances  when  it  commenced  the 
action  to  cancel  said  patent,  when  said  conveyances 
w^ere  of  record  in  the  public  records  of  the  county 
where  the  lands  are  situated,  and  the  purchaser  re- 
siding upon  and  in  actual  possession  of  said  lands. 
In  paragraph  7  of  the  complaint  in  the  case  at  bar. 
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defendant  in  error  alleges  the  facts  of  these  convey- 
ances (Trans.,  p.  10).  It  had  the  same  means  of 
knowledge  of  these  facts  on  the  10th  day  of  April, 
1911,  when  it  commenced  the  suit  to  cancel  the  patent, 
as  it  did  on  the  17th  day  of  September,  1913,  when 
it  commenced  the  suit  at  bar,  for  these  conveyances 
were  all  of  record  and  had  been  of  record  since  Sep- 
tember and  November,  1910.  It  seems  to  us  that 
defendant  in  error  ought  to  be  bound  by  the  means 
of  knowledge  at  its  command,  in  making  its  election 
of  remedies. 

Notwithstanding  the  fact  that  the  evidence  in  sup- 
port of  this  plea  was  entirely  documentary  and  abso- 
lutely without  conflict  or  contradiction,  the  Trial 
Court  refused  to  pass  upon  the  sufficiency  of  the 
evidence  in  support  of  the  plea,  as  a  matter  of  law, 
and  refused  to  instruct  the  jury  to  find  for  the  plain- 
tiff in  error  upon  said  plea,  and  submitted  the  said 
plea  to  the  jury  (Trans.,  p.  54).  These  rulings  of 
the  Court  we  urge  in  specifications  of  error  3  and  4 
to  be  error.  If  there  was  no  issue  of  fact,  and  no 
conflict  in  the  evidence,  as  to  whether  the  plea  was 
sufficient  is  purely  a  question  of  law,  and  it  was 
prejudicial  to  the  plaintiff  in  error  to  submit  that 
question  to  the  jury.  The  ordinary  jury  is  wholly 
unprepared  and  unfitted  to  pass  upon  such  a  ques- 
tion. 

Then  the  Court  instructed  the  jury  upon  this  ques- 
tion as  set  out  in  the  fifth  specification  of  error,  and 
refused  to  give  the  jury  the  instructions  upon  this 
plea  set  out  in  the  sixth  specification  of  error.  This 
brings  us  back  to  the  question  of  law  as  to  whether 
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or  not  the  means  of  knowledge  of  all  of  the  facts  at 
the  time  of  the  election  is  sufficient  to  charge  the 
party  making  such  election,  or,  does  it  require  actual 
knowledge  ?  We  believe  that  mieans  of  knowledge  is 
sufficient.  This  position  is  clearly  supported  by  the 
authorities  cited.  Were  this  not  the  correct  rule,  per- 
sons having  dual  remedies  would  purposely  abstain 
from  making  ordinary  investigation  and  inquiry  as 
to  certain  facts  bearing  upon  his  case,  so  that  if  he 
was  defeated  in  his  first  action,  he  might  be  excused 
from  his  election  and  thereby  gain  the  opportunity 
to  have  another  trial  of  his  case  upon  the  same  facts. 
The  Trial  Court  by  the  giving  and  refusing  of  said 
instructions  held  as  a  matter  of  law  that  actual 
knowledge  of  all  the  facts  was  indispensable,  and  that 
even  though  the  means  of  knowledge  was  at  the  com- 
mand of  the  person  making  the  election,  unless  lie 
availed  himself  of  such  means  of  knowledge  and  ac- 
quired actual  knowledge,  the  plea  could  not  obtain. 

The  seventh  and  ninth  specifications  of  error  raise 
the  questions  that  the  verdict  is  not  supported  by 
the  evidence  and  the  judgment  should  have  been  for 
the  plaintiff  in  error,  for  the  reasons  heretofore 
stated,  that  the  evidence  was  entirely  documentary 
and  without  conflict,  and  showed  conclusively  that 
the  defendant  in  error  had  the  knowledge  or  the 
means  of  knowledge  of  all  of  the  facts  bearing  upon 
the  controversy  at  the  time  when  it  commenced  its 
suit  in  equity  to  cancel  the  patent  in  question,  and 
having  such  knowledge  and  means  of  knowledge  of 
all  the  facts,  by  commencing  such  suit  in  equity  to 
cancel  said  patent,  it  made  an  election  of  remedies 
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by  which  it  became  bound,  which  is  a  bar  to  the 
maintenance  of  this  action  to  recover  damages  based 
upon  the  same  state  of  facts. 

RES  AD  JUDICATA. 

It  will  be  observed  from  reading  the  answer  as 
amended  to  the  complaint  herein  that  there  is  not 
only  an  election  of  remedies  pleaded  as  a  bar  to  this 
action,  but  it  is  also  pleaded  that  the  judgment  en- 
tered on  the  17th  day  of  September,  1913,  dismissing 
the  suit  in  equity  to  cancel  the  patent  heretofore  men- 
tioned, is  a  complete  adjudication  on  the  merits  of 
the  controversy  and  res  adjudicata  as  to  the  mat- 
ters involved  in  this  action. 

The  record  of  the  suit  in  equity  including  said 
judgment  was  received  in  evidence  for  this  purpose 
(Trans.,  pp.  36-53). 

The  Trial  Court  held  as  a  matter  of  law  that  the 
proof  and  evidence  aforesaid  was  not  sufficient  to 
support  the  plea  and  dismissed  the  same,  to  which 
ruling  the  plaintiff  excepted  (Trans.,  pp.  54,  55). 

This  ruling  is  assigned  as  error  and  presented  by 
specifications  of  error  8  and  9. 

There  is  a  well-defined  distinction  between  the  two 
special  defenses  submitted.  An  election  of  remedies 
exists  only  where  there  are  two  inconsistent  reme- 
dies available  to  a  party,  one  of  which  is  chosen. 
Any  distinct  act  consitutes  an  election.  It  is  not 
necessary  in  order  to  constitute  an  election  that  a 
final  judgment  or  any  judgment  shall  be  entered  so 
as  to  bar  another  action.  It  is  the  election  that  con- 
stitutes the  bar. 

On  the  other  hand,  in  order  that  the  plea  of  res 
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adjudicata  may  be  available  as  a  defense,  it  is  neces- 
sary that  a  final  judgment  upon  the  merits  of  the 
controversy  shall  have  been  entered  so  as  to  bar  a 
second  action.  So  far  as  the  defense  is  concerned, 
there  may  have  been  only  one  remedy  in  the  first  in- 
stance, and  yet  if  such  remedy  was  pursued  to  a  final 
judgment  upon  the  merits,  a  determination  of  the 
action  upon  the  merits  would  be  a  bar  to  any  subse- 
quent action  based  upon  the  same  facts. 

Coming  now  to  the  evidence  in  the  case  at  bar,  the 
record  here  shows  by  a  comparison  of  the  said  bill 
in  equity  to  cancel  said  patent  (Trans.,  pp.  36-42) 
with  the  complaint  in  this  action  (Trans.,  pp.  5-12) 
that  the  material  facts  alleged  as  a  c^use  of  action 
are  identical;  that  the  patent  involved  is  the  same; 
that  the  lands  are  the  same ;  that  the  parties  are  the 
same ;  that  the  acts  of  fraud  charged  are  the  same ; 
and  the  only  difference  is  the  prayer  for  relief — one 
demands  cancellation,  the  other  damages. 

Upon  said  bill  in  equity  to  cancel  said  patent,  is- 
sue was  joined  and  before  the  commencement  of  this 
action,  to  wit,  on  the  17th  day  of  September,  1913, 
a  decree  in  equity  was  duly  made  and  given  adjudg- 
ing that  the  complainant  in  said  bill  take  nothing 
thereby  and  that  said  bill  be  dismissed.  There  are 
no  reservations,  conditions  or  limitations  whatever 
in  the  decree  or  in  the  record.  The  decree  recites 
that  said  "cause  came  regularly  on  for  trial,"  and  so 
far  as  the  record  shows  the  trial  may  have  been  upon 
evidence  submitted  which  was  found  to  be  insufficient 
or  unworthy  (Trans.,  p.  53). 

We  respectfully  submit  that  all  presiunptions  of 


28 

the  law  are  in  favor  of  this  judgment.  It  certainly 
ought  to  be  given  full  faith  and  credit  for  what  it 
appears  to  be  upon  its  face,  and  to  the  facts  therein 
contained.  It  says  in  terms  that  the  cause  came 
regularly  on  for  trial,  and  it  is  adjudged  that  com- 
plainant take  nothing  by  the  bill  and  that  the  same 
be  dismissed.  How  could  a  judgment  of  dismissal 
be  more  perfect?  What  could  be  added  to  make  it 
more  effective? 

We  especially  call  attention  to  the  fact  that  this 
record  in  the  equity  suit  was  all  of  the  evidence  upon 
the  plea  of  res  adjudicata.  The  record  was  not  as- 
sailed in  any  particular.  The  judgment  was  not 
attacked  in  any  manner.  There  was  no  explanation 
or  extenuation  offered  or  claimed.  The  record  in 
the  equity  suit  stands  as  the  only  evidence  unex- 
plained and  unimpeached.  It  is  for  the  Court  to 
say  what  effect  will  be  given  to  it  as  it  appears  in 
this  record. 

There  can  be  no  doubt  upon  the  general  proposi- 
tion of  law  that  the  dismissal  of  a  suit  by  the  plain- 
tiff, when  such  dismissal  is  upon  the  merits  of  the 
controversy,  is  as  conclusive  upon  the  rights  of  the 
parties  as  any  other  judgment  that  might  have  been 
rendered  in  the  case. 

Durant  vs.  Essex  Co.,  7  Wall.  (U.  S.)  107. 
Parish  vs.  Ferris,  2  Black.  (U.  S.)  606. 
Lyon  vs.  Perin,  125  U.  S.  698. 

But  let  us  examine  the  authorities  bearing  more 
directly  upon  the  decree  relied  on  in  the  case  at  bar. 
In  the  case  of  Baker  vs.  Cummins,  181  U.  S.  117, 
the  syllabus  states  the  rule  as  follows : 
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"A  general  dismissal  on  the  merits  of  a  bill 
in  equity,  not  made  conditionally,  or  without 
prejudice,  or  with  any  saving  of  the  rights  of  the 
action,  will  constitute  a  bar  to  the  use  of  the 
cause  of  action  there  involved  as  a  setoff  in  a 
subsequent  action  at  law  between  the  same  par- 
ties." 

Lyon  vs.  Perin,  125  U.  S.  698. 

Waldron  vs.  Bodley,  14  Pet.  (U.  S.)  156-161. 

Durant  vs.  Essex  Co.,  7  Wall.  (U.  S.)  107. 

Qluoting  from  the  third  syllabus  in  the  case  of 
Lyon  vs.  Perin,  125  U.  S.  698,  the  rule  is  stated  as 
follows :  • 

"Where  words  of  qualification  such  as  'with- 
out prejudice'  or  other  terms  indicating  a  right 
or  privilege  to  take  further  legal  proceedings  on 
the  subject  do  not  accompany  the  decree,  it  is 
presumed  to  he  rendered  on  the  merits/' 

In  the  case  of  Hubbell  vs.  United  States,  171  U.  S. 
203,  the  Court  states  the  proposition  that  a  suit  can- 
not be  brought  upon  a  certain  state  of  facts,  and, 
after  the  dismissal  of  the  action,  another  suit  brought 
against  the  same  party  upon  the  same  state  of  facts 
and  recover  upon  a  different  theory.  The  judgment 
is  an  estoppel,  in  favor  of  the  successful  party  in  any 
subsequent  action  on  the  same  state  of  facts. 

This  general  proposition  is  supported  by  many 
authorities : 

Bradley  vs.  Eagle  Mfg.  Co.,  57  Fed.  989. 
Cromwell  vs.  County  of  Sac,  94  U.  S.  351. 
Campbell  vs.  Rankin,  99  U.  S.  261-263. 
Block  vs.  Commissioners,  99  U.  S.  686-693. 


30 
Wilson  vs.  Dean,  121  U.  S.  525-532. 
Bissell  vs.  Spring  Valley  Tp.,  124  U.  S.  225- 
231. 

Nesbitt  vs.  Independent  District,  144  U.  S. 

610-618. 
R.  R.  Co.  vs.  Alsbrook,  146  U.  S.  279-302. 
McComb  vs.  Frink,  149  U.  S.  629. 
Werlein  vs.  New  Orleans,  177  U.  S.  390. 
U.  S.  vs.  California  Land  Co.,  192. 

"A  judgment  between  the  same  parties  in 
which  a  claim  of  plaintiff  is  decided,  or  was 
properly  involved  and  might  have  been  there 
presented  and  determined,  is  a  bar  to  another 
action  for  the  same  cause.  The  neglect  of  the 
plaintiff  to  avail  himself  of  it  furnishes  no  rea- 
son for  another  litigation." 

Stockton  vs.  Ford,  59  U.  S.  419. 

**When  a  second  suit  is  upon  the  same  cause 
of  action  and  between  the  same  parties  as  the 
first,  the  judgment  in  the  former  is  conclusive  in 
the  latter  as  to  every  question  which  was  or  might 
have  been  presented  and  determined  in  the  first.'* 

Dowell  vs.  Applegate,  152  U.  S.  327. 
Cromwell  vs.  County  of  Sac,  94  U.  S.  531. 
Nesbitt  vs.  Independent  District,  144  U.  S. 

610. 
Stockton  vs.  Ford,  59  U.  S.  418. 

In  Davis  vs.  Brown,  94  U.  S.  428,  Mr.  Justice  Field, 
in  support  of  a  prior  judgment,  said: 

''The  judgment  is  not  only  conclusive  as  to 
what  was  actually  determined,  respecting  such 
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demand,  but  as  to  every  matter  which  might  have 
been  brought  forward  and  determined  respect- 
ing it. " 

In  New  Orleans  vs.  Citizens'  Bank,  167  U.  S.,  at 
page  396,  Mr.  Justice  White,  speaker  for  the  court, 
said  : 

"The  estoppel  resulting  from  the  thing  ad- 
judged does  not  depend  upon  whether  it  is  the 
same  demand  in  both  cases,  but  exists,  even  al- 
though there  be  different  demands,  when  the 
question  upon  which  the  recovery  of  the  second 
demand  depends  has,  under  identical  circum- 
stances and  conditions,  been  previously  con- 
cluded by  a  judgment  between  the  parties  or 
their  privies." 

So.  Pac.  E.  R.  Co.  vs.  U.  S.,  168  U.  S.  1. 

U.  S.  vs.  California  and  Oregon  Land  Co.,  192 
U.  S.  355. 

"A  cause  of  action  is  said  to  be  the  same  as 
that  of  a  former  suit  where  the  same  evidence 
will  support  both  actions;  and  a  judgment  in 
such  former  action  will  be  a  bar  if  the  evidence 
necessary  to  sustain  a  judgment  for  the  plain- 
tiff in  the  second  would  have  authorized  a  judg- 
ment for  plaintiff  in  the  former  one." 

Taylor  vs.  Castle,  42  Cal.  367,  368. 
Gayer  vs.  Parker,  24  Neb.  643. 

In  conclusion,  we  call  attention  to  the  fact  that 
after  the  defendant  in  error  had  submitted  evidence 
and  rested,  the  plaintiff  in  error  offered  the  evidence 
hereinbefore  mentioned  in  support  of  his  pleas  in  bar 
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and  offered  no  further  evidence,  but  relied  upon  said 
special  pleas  (Trans.,  p.  54). 

We  believe  the  plaintiff  in  error  v^as  fully  justified 
in  such  a  course.  We  confidently  expected  the  Trial 
Court  to  sustain  said  pleas,  and  felt  that  there  was 
no  occasion  to  gather  a  number  of  witnesses  to  sub- 
mit testimony  upon  the  general  issue  of  fraud.  When 
this  case  was  tried  on  the  16th  day  of  March,  1914", 
more  than  eight  (8)  years  had  elapsed  since  the  issue 
of  patent.  Time  had  naturally  rendered  the  collec- 
tion of  witnesses  and  the  gathering  of  testimony  dif- 
ficult. Why  should  the  plaintiff  in  error  go  to  all 
this  trouble,  when  he  felt  confident  that,  as  a  matter 
of  law,  no  cause  of  action  was  stated  against  him  and 
that  his  special  pleas  in  bar  were  conclusive  of  the 
matters  involved.  He  did  rely  upon  the  law  of  the 
case  and  failed  to  offer  proof.  He  would  have  of- 
fered proof  had  not  he  felt  confident  of  his  position 
in  the  matters  of  law. 

For  these  reasons,  and  for  the  reason  that  the  ques- 
tions presented  are  of  great  importance  to  the  gen- 
eral public  in  public  land  matters,  we  earnestly  urge 
the  matters  here  presented,  still  confident  that  the 
plaintiff  in  error  is  entitled  to  the  protection  of  the 
law,  which  he  has  invoked,  and  that  the  Trial  Court 
committed  the  errors  herein  specified. 

TERRELL  &  TERRELL, 
Attorneys  for  Plaintiff  in  Error. 

Residence,  Pocatello,  Idaho. 
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STATEMENT  OF  THE  CASE. 

Since  the  statement  of  tlic  case  set  forth  in  the  l)rief  of 
plaintiff  in  error  appears  to  ns  to  be  sufficient  for  the  purposes 
of  this  appeal,  we  make  no  additional  statement  at  this  time. 

We  except  from  what  we  ha\-e  just  said  concerning-  the  state- 
ment of  the  case  by  plaintiff  in  error  the  third  and  fourth  para- 
graphs appearing  upon  page  2  of  his  brief.  Referring-  to  the 
third  paragraph  upon  that  page,  we  state  the  facts  to  be  that 
in  the  former  suit  in  equity  in  which  it  was  sought  to  establish 
title  to  the  lands  in  (|uestion  in  the  United  States  as  against 
the  claims  of  title  theretofore  made  l)y  plaintiff"  in  error,  no 
issue  of  title  was  joined  inr  the  reasou  that  by  his  answer  in 
that  suit  |)laintiff  in  error  specifically  disclaimed  title  or  inter- 
est in  said  lands.     We  further  state  that  the  "decree"  in  said 


paraj^raph  referred  to  as  a  decree  absolute,  uneoiiditional  and 
witliout  reservation,  \\;is  in  fact  nothini;-  more  or  less  than  an 
order  of  dismissal  ha^ed  upon  the  \-ohnitary  motion  of  the 
L'nited  States,  and  not  pursuant  to  any  hearing-  of  that  suit  u])- 
on  its  merits,  and  not  intended  as  a  linal  adjudication  of  the 
cause  in  any  sense  of  the  term. 

Referring-  to  the  sru'd  fourth  ])arai;raph.  we  deny  that  the 
case  at  bar  is  based  u|)on  the  identical  state  of  facts  alleg'ed 
in  the  former  suit  in  e(pu'tv.  We  state  the  fact  to  be  that  the 
present  case  is  based  u])on  the  same  facts  alle^'ed  in  the  former 
suit  in  ecpiit}'  and  in  addition  thereto  the  further  facts  of  sale 
and  con\evance  of  the  lands  inxoK-ed  b\-  plaintilT  in  error  to 
third  ])arties.  purchasers  for  walue  without  notice,  said  sale  and 
con\-eyanee  ha\-in_q'  been  made  prior  to  the  time  of  commencing;' 
the  former  suit  in  efpiity,  and  said  former  suit  bax-ini;"  bjen 
commenced  b)-  the  agents  of  the  l'nited  States  in  ignorance  of 
the  said  facts  of  sale  and  conveyance  of  said  lands  to  inno- 
cent third  |)arties. 

Other  than  the  e.\ce])tions  iust  set  forth,  we  accept  tlie  state- 
ment of  the  case  made  by  plaintiff  in  error,  and  proceed  to  the 
argument  without   further  comment. 

PlaiutifT  in  error  has  subdixided  his  ar^aiment  under  tluTC 
q;eneral  heading's,  and  we  feel  that  we  can  do  no  better  than  to 
follow  the  s.ame  an-anircment.  .\ccordin<4'l)',  our  aru^ument  is 
here  presented  in  three  divisions,  to-wit  :  (  T. )  Sufficiency  of 
Complaint.  (IT.)  Election  of  Remedies,  and  (TTI.)  Res  ad- 
judicata. 


I. 

The  Uinitation  set  fortJi  in  Section  <S  of  26  Stat.  1093  does 
not  apply  to  d)i  action  for  money  daniages  based  npon  fraud 
perpetrated  by  an  entryuian  in  the  securing  of  his  patent,  nor 
sliould  such  limitation  l)e  ini'oked  by  aiudogy  or  paraUel  rea- 
soni}i2. 


Tn  the  absence  of  an  Act  of  CongTes?  to  the  contrary,  it  is 
incontestably  the  rule  that  no  Hniitation  as  to  the  time  for  com- 
mencing any  action  is  imposed  n])()n  the  sovereign  power. 
Congressional  intent  to  the  contrary  must  be  clearl\  manifest- 
ed. 

United  States  vs.  Railroad  Companv,  118  U.  S.  120, 
126. 

United  States  vs.  Insley,  130  U.  S.  266. 

United  States  vs.  Jones.  218  Fed.  973. 

While  plaintiff  in  error,  at  page  11  of  his  brief,  disavows 
any  intent  to  rely  directly  or  specifically  upcju  a  statute  of  lim- 
itation in  this  matter,  yet  it  is  manifest  upon  reading  his  brief 
upon  the  first  branch  of  his  argument,  that  he  nevertheless 
would  ha\-e  this  Court  say  that  Section  8.  26  Stat.  1093,  should 
be  held  to  operate  as  a  l)ar  to  this  action.  That  section  refers 
specificall}'  and  une(|uivocally  to  "suits  to  \-acate  and  annul 
]:)atents."  No  other  style  or  variety  of  suit  or  action  is  men- 
tioned or  referred  to.  There  is  nc^thing  in  the  language  of 
the  statute  to  indicate  that  Congress  intended  anything  more 
than  merely  to  set  a  time  after  which  title  to  real  estate  orig- 
inating in  a  patent  from  the  United  States  should  become  per- 
manently vested.  Most  assuredlv  Congress  has  not,  in  this 
statute,  manifested  "clearly"  an  intent  that  the  phrase  "suits 


to  x'acate  and  annul  ])atcnts"  should  he  hy  the  courts  construed 
to  include  also  actions  at  law  to  reco\er  money  danias^es  for 
fraud,  merely.  In  this  connection,  it  will  he  ohserved  that 
throui;hout  the  ])rocedure  of  h\'deral  Cotu'ls  there  is  maintain- 
ed the  traditional  distinction  hetween  a  "suit"  in  e(|uit}'  and 
an  "action"  at  law.  which  distinction  has  in  the  main  heen  oh- 
served h)'  Con_^-rcss  in  the  drafting-  of  statutes. 

On  this  phase  of  the  ru;^umenl,  i)laintitf  in  error  relies  prin- 
cipall}'  u])on  [^iiifcd  Stales  t'.s".  ll'iiioita  R.  R.  Co.,  165  U.  S. 
463.  W'hile  the  statute  here  in  (juestion  was  not  ])assed  until 
after  the  commencement  of  the  last  mentioned  ca,;e,  the  Su- 
]ireme  Court  refers  in  its  opinion  to  the  statute  for  the  pur])os2 
of  arri\"in^-  at  the  i^cneral  ^"overnmental  policy  touching"  (|ues- 
tions  invoh'in^'  the  validity  of  title  to  land.  The  whole  reason- 
ing- of  the  Court  is  premised  upon  ecpu'tahle  considerations 
arising  out  of  the  lapse  of  time  since  the  granting-  of  the  titles 
invoKed  in  the  case,  and  also  arising  out  of  the  absence  of 
fraud  on  the  part  of  the  railroad  compau}-,  grantee.  Xot  only 
does  the  fact  that  the  case  at  har  is  for  money  damages  only, 
and  wholly  fcMUided  upon  fraud,  distinguish  it  froiu  (/iiited 
Slates  vs.  iriiU'iia  R.  I\.  Co.,  hut  also  a  reading  of  the  o])inion 
in  that  case  will  disclose  that  the  Court  intended  merely  to 
comment  upon  the  propriety  of  that  action  in  \iew  of  the  great 
lapse  of  time  and  the  ahseiiee  of  any  fraud  on  the  ])art  of  the 
go\-ernment's  grantee.  I*reliminar\'  to  the  controlling  portion 
of  its  opinion,  the  court,  on  i)ag"e  475  of  the  reported  case, 
says : 

"Many  years  ha\'e  passed  since  th"  certification,  and 
since  the  com])any.  in  reliance  upon  the  title  it  believed 
it  had  accpiirecl.  has  disposed  of  the  lands  .and  other  parties 
ha\e  become  interested  in  .and  ha\'e  dealt  with  the  Lands 
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as  pri\'ate  property.  Contracts  ha\'c  Ijeen  entered  into, 
suits  maintained — carried  even  to  this  Court — and  decrees 
and  judgments  entered  and  r^ncL^red  in  full  reliance  upon 
tlie  title  supposed  to  have  been  con\-eyed.  Surely,  after 
such  a  lapse  of  time  and  after  so  many  transactions  in 
and  in  respect  to  these  lands,  the  a])pjllees  are  justified  in 
sayino-  that  they  have  large  claims  upon  the  equitable  coii- 
sideration  of  the  Courts." 

Following  immediatelv  after  the  (|uotali;in  just  gixTU,  the 
court  in  speaking  of  the  question  of  limitation  as  ai)i)lied  to 
the  action,  says : 

"The  lapse  of  time  would  be  no  bar,  for  statutes  of 
limitation  cannot  be  inx'oked  aga.inst  tlve  go\-ernment." 

Tt  ])lainh-  appears,  therefore,  that  the  Court  was  not  con- 
struing or  a])pl}-ing  any  statute  of  limitation,  l)ut  was,  as  we 
ha\-e  just  stated,  C(immenting  u])on  the  i)ropriet}'  of  the  action 
as  N'iewed  from  the  standpoint  of  equit)'. 

I'laintiff  in  error,  on  page  15  of  his  l)rief,  has  (|uoted  at 
length,  from  the  authority  under  discussion.  FTe  has  not,  how- 
e\'er,  repeated  enough  of  tlr:  text  of  the  opinion  to  show  the 
true  purport  and  meaning  (^f  the  portion  set  out  in  his  1)rief. 
We  will,  therefore,  add  the  concluding  words  of  that  portion 
of  the  opinion,  which  should  be  read  together  with  the  quo- 
tati(Mi  on  page  15  of  ])laintiff"s  brief,  in  order  to  get  tlie  true 
meaning  thereof  : 

"The  Act  of  l(S9r)  extended  the  time  f(^r  the  1)ringing 
of  suits  f(^r  patents  theretofore  issued  for  fi\-e  ^•ears  from 
the  passage  of  that  Act.  It  is  true  that  these  appellees 
cannot  avail  themseh'es  of  these  limitations  because  thi.s 
suit  was  commenced  before  the  exi)iration  of  the  time  pre- 
scriloed,  and  we  only  refer  to  them  as  showing  the  purpose 
of  Congress  to  uphold  titles  arising  under  certification  or 


patent  I)}'  proxidin*^-  that  after  a  certain  time  the  o-overn- 
nient,  the  grantor  therein,  should  not  bj  heard  to  question 
them."' 

\\  hen.  therefore,  the  whole  of  what  the  Court  has  t()  say  in 
this  matter  is  referred  ti>,  it  app.'ars  \er}-  plainly  that  the  Court 
was  speaking-  of  nothing  else  than  the  desirahiiitx'  of  disturh- 
ing  titles  which  had  in  good  faith  \ested  many  years  ])re\ious. 

The  plaintiff  in  error  also  relies  upon  I'nitcd  Slates  vs. 
Cliaiidlcr-Pinibar  Co.,  20*)  V.  S.  447.  I'jjon  a  casual  reading 
of  that  case  it  is  true  that  certain  language  used  1)_\'  the  Court 
might  seem  to  ha\e  some  a])plication  to  the  case  at  har.  liut 
we  submit  that  upon  more  mature  consider.ation  it  will  be  dis- 
coxered  that  the  language  there  used  was  not  intended  to  luixe 
any  such  force  or  effect  as  contended  for  b)-  ])laintitT  in  error. 
It  will  be  observed  that  while  th?  sfitute  (Section  <S,  2()  Stat. 
1093)  in  terms  i-efei^s  onl\-  to  "suits  to  \acale  and  annul  p:U- 
ents."  the  suit  in  I'liilcd  Stales  ws.  C'/iaiullrr-lhiiihar  Co.  was 
in  form  a  suit  brougiu  to  (juiet  title.  There  is.  in  ecpu't)-,  a 
considerable  distinction  ordinariK-  to  l)e  observed  between  a 
suit  to  cancel  an  instrument  affecting  title  to  land,  and  a  suit 
to  (piiet  title  to  land.  This  distinction  exists  as  to  the  alle- 
gatifius  ref|uire<l  tn  l)c  made  in  the  bill,  as  to  the  proof  to  be 
adduced  in  supp<»rl  of  such  alleg.ations,  and  as  to  the  form  and 
effect  of  a  decree  in  confoiMuitx'  to  such  allegations  and  ])roof. 
A  decree  of  cancellation  would  ordinarily  result  only  in  the 
annulling  of  a  gixcn  written  instrument,  the  cancellation  of 
which  might,  nr  might  not.  affect  title  to  bnid.  A  decree  in  a 
suit  to  (|uiet  title  would  always  s])ecitically  declare  and  est.ab- 
li>h  in  sonre  claimant  a  \ested  title  to  land.  In  the  authority 
under  discussion  the  goxcrnment  e\identlv  sought  to  a\oid 
the  bar  of  the  statute  affecting  suits  to  \'acate  and  annul  pat- 
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cuts,  1)v  bringing-  an  action  in  ihc  form  of  an  action  to  (jnict 
title  merely.  That  is,  the  government  exidcntly  made  the  con- 
tention that  thestatnte  affected  only  llu  particnlar  remedy  spe- 
cilied,  namely,  a  suit  to  cancel  patent  and  when  the  Conrt  says, 
on  page  450  of  the  reported  case, 

"in  form  the  statnle  onl\'  bars  suits  to  annul  the  patent. 
Rut  statutes  of  limitation,  with  regard  to  land,  at  least, 
which  cannot  escape  fr:)m  th ;  jurisdi.-tion,  generally  are 
held  to  affect  the  right,  even  if  in  terms  onl}-  directed 
against  the  remedy.  This  statute  must  be  taken  to  mean 
that  the  patent  is  to  be  held  good,  and  is  to  ha\e  the 
same  effect  against  the  United  v^tates  that  it  would  have 
had  if  it  had  been  \-alid  in  the  hrst  place," 

it  is  intended  mereh'  to  state  that  after  the  expiration  of  six 
}'ears  the  go\-ernment  is  barred  from  asserting  title  to  patent- 
ed lands,  whether  its  title  is  asserted  in  a  suit  for  cancellation, 
in  a  suit  to  (piiet  title,  or  in  anv  other  suit  brought  upon  a 
claim  of  title.  The  Court  does  not  sa\',  nor  should  its  o]:)inion 
b:'  construed  to  mean,  that  not  onl\-  are  ah  claims  of  //'//('  in  the 
government  barred,  but  also,  that  the  statute  bars  an  action  at 
law  for  damages,  based,  not  upon  a  claim  of  /;'//(',  but  upon  the 
grantees  fraud  in  the  acquisition  of  liis  title.  The  case  at  bar 
is  the  antithesis  of  a  suit  founded  on  a  claim  of  title.  Tt  af- 
firnis  the  defendant's  title. 

Accordingl)-,  the  ()])inion  just  discussed  has  been  construed, 
in  the  case  of  United  States  vs.  f^itan  not  to  bar  an  action  for 
damages  for  fraud  in  the  ac(|uisition  of  title  brought  more  than 
six  years  after  the  issuance  of  patent. 

United  States  vs.  Pitan.  224  Fed.  604. 

(See  Fed.   Reporter  Advance   Sheets   ff)r   Sept.    If). 
1915.) 

The  case  just  cited  is  a  case  identical  with  the  case  at  l)ar,  in 
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which  ;u'c  (h'sciissed  th^'  loading-  .'uillioriti^^s  on  this  f(iK's[ion  of 
hniilatidii  as  cited  holh  in  our  hiact'  .and  in  the  hrief  of  plaintiff 
in  error.  W'c  rcs])L'ct  fnll\-  rclcr  this  C'onrl  to  the  opinion  ol 
that  case  as  setting-  forth  the  true  doctrine  to  1)e  observed  in 
(leci(hn^-  this  appeal. 

1  Maim  iff  in  error  insists  that  in  recowrin^;-  inone_\-  daniai^'es 
for  fraud  on  the  part  of  an  entrynian,  the  n'oN'ernnient  reco\'- 
ors  that  which  is  e(pii\alent  to  the  land  itself,  and  concludes 
thei-efi-oin  that  to  allow  the  jud^^ment  in  the  cas."  at  har  to 
stand  would  he  to  allnw  the  t^'overnnient  to  accomi)lish  indi- 
recth-  that  which  it  cannot  do  directly.  We  submit,  without 
citation  of  aiuhorities.  that  at  no  time  in  the  history  of  i'.n.H'- 
lish  law  has  the  mone_\-  \alue  of  land  b.'en  considered  the 
e(|ui\-alent  of  the  band  itself.  The  jurisdiction  of  courts  of 
e(piit\"  has  .alw.aws  been  b'ised  \-er\'  iar^-el_\-  upon  the  undisputed 
p!-oposition  that  mone\-  da.mai;"es  rj])resentin^- the  value  of  land 
are  iiol  the  er|ui\'alent  of  the  land  it-elf.  and  that  since  af  Uti^' 
onl\-  mone\-  damages  for  the  loss  of  land  could  be  <)l)taincd,  the 
Courts  of  law  furnished  no  adecpnle  remedy  for  such  loss. 
Ilcnce.  in  matters  ]).M-L:!inin!4-  to  the  ])erformance  of  contracts 
con\-e\-iniL;'.  or  to  con\-e}'.  Irmd,  in  matters  recpiirinj;'  iniiuicti\'e 
relief  for  the  protection  of  land,  and  other  etpially  familiar 
forms  of  procedure,  the  courts  of  e([uit\"  ha\e  had  jurisdiction 
to  _o-ive  s])ecilic  relief  b\-  comp.'Uin^-  the  i)erformruice,  or  the 
cancellation,  of  such  contracts,  and  b\-  pre\-entint^-  injiu\\' 
threatened  to  be  done  to  land.  I'nder  the  facts  of  the  case  at 
bar,  tlie  lands  in  (|ue-tion  hax'ini;-  ])assed  to  innocent  piu'chas- 
crs  for  \-alue,  the  q"o\-ernment  could  not  obtain  this  erpiitable 
relief  ])\  cancelling-  ])atent  and  thus  obtaininLi"  a  return  //;  sficcw 
of  the  land  conveyed.     It  was  compelled,  therefore,  to  resort  to 


tlic  inadequate  sul)stitnte  of  an  action  at  l:i\v  for  money  dani- 
ag-es  measured  l)y  the  value  of  the  land.  We  submit  that  this 
is  \)\  no  means  the  e(|ui\alent  of  the  land  itself. 

We  further  submit  without  citation  of  authority,  \vhieh  cita- 
tion we  deem  to  be  in  this  Court  unnecessary,  that  it  is  a  rul-^ 
very  generally  followed  in  framing  of  statutes  of  limitation, 
that  in  acticMis  based  upon  fraud  the  period  of  limitation  dojs 
not  start  to  run  until  the  discovery  of  the  fraud.  It  is  not  onl}- 
reasonable  to  assume,  but  it  is  almost  the  inevitable  assumption, 
that  fraud  committed  by  an  entryman  in  his  tinal  proof,  as  in 
this  case,  would  not  be  discovered  for  some  little  time,  and  pos- 
siblv  for  a  long  time,  after  the  patent  had  issued.  The  vast  ex- 
tent of  public  lands  open  to  entry  in  the  United  States,  their 
distance  from  the  centers  of  population  and  the  usual  modes  ot 
travel,  and  the  tremendous  amount  of  clerical  work  and  of  field 
inspection  to  be  done  in  connection  with  the  entries  upon  the 
])ublic  domain  and  in  pursuit  of  an  inquiry  calculated  to  dis- 
close the  facts  tending  to  prove  the  truth  or  falsity  of  th^  final 
proof  in  the  case  of  such  entries,  all  plainly  distinguish  the  sit- 
uation from  that  of  a  private  owner  whose  lands  would  prob- 
ably be  separated  l)v  a  few  miles  at  most.  In  \'ie\\'  of  this  c<^n- 
dition,  it  is  reasonable  to  assume,  that,  had  Congress  intended 
the  statute  under  discussion  to  impo-e  a  limitation  u|)on  actions 
brought  for  fraud,  it  w'ould  at  least  have  made  the  usual  pro- 
vision that  such  limitation  should  not  commence  to  run  until 
the  discovery  of  fraud. 

We  respectfully  submit  that  plaintiff's  objections  to  the  suf- 
ficiency of  the  complaint  in  this  case  are  not  w^ell  founded. 
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IT. 

'I'Jicrc  can  be  no  election  of  ronedies  in  such  a  sense  flicil  tJie 
coniinencemenl  of  one  (lefioii.  wJiich  is  snhseqnenfly  dismisseil 
upon  plainliff's  (nen  niolion,  constifntcs  a  bar  to  a  second  ac- 
fio)i  founded  upon  a  more  complete  knoieledgc  of  the  facts 
involved,  unless  AT  Tllli  TIMB  OF  COMMENCING  TlUi 
FORMER  ACTION  ikere  existed  a  state  of  facts  upon  ^eliicli 
either  form  of  action  leould  have  been  properly  founded. 

;!;  *  *  *  * 

Plaintiff  in  error  contends  that  by  comniencini:;-  the  former 
snit  in  e(|nitv  for  thj  purj^ose  of  cstabh'shin^  title  in  the  Unit- 
ed States  as  ag-ainst  plaintifY  in  error,  the  United  States  ex- 
ercised its  option  to  choose  between  two  existino-  remedies  ap- 
propriate to  the  same  state  of  facts,  and  was.  therefore, 
estopped  by  the  order  of  dismissal  in  the  former  suit  to  prose- 
cute an  action  at  law  for  damao-es  based  upon  fraud  in  o1)tain- 
in^-  i)atent  to  tlie  lands  in  (piestion. 

There  is  no  (piestion  that  his  j^-eneral  ])ropositi()n  is  lei^'ally 
correct.  A  litii^ant  having-  op^^n  to  him  two  forms  of  action, 
inconsistent  with  each  other,  each  based  upon  and  involving 
the  same  facts,  is  bound  to  choose  the  one  and  abandon  the 
other.  Ijut  it  is  also  true  that,  to  state  the  converse  of  the  rule 
of  election,  where  a  choice  of  remedies  does  not  exist,  there  can 
be  no  election.  That  is  merely  to  say  that  where  the  facts  of  ;i 
i;iven  situation  will  -upport  only  one  form  of  action,  ti^iere  is 
afforded  no  ()j)portiinity  to  resort  to  the  rule  of  election  of 
remedies  for  the  \'ery  sufiicieut  reason  that  no  choice,  that  is. 
no  election,  is  possible.  The  very  term  itself  presu])poses  the 
existence  of  two  or  more  thinn^s  or  objects,  out  c^f  which  to  se- 
lect one.     The  in(piir\-.  therefore,  in  the  case  at  l)ar  relates  to 
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the  number  of  remedies  or  forms  of  action  wliich,  under  the 
then  existing  facts,  were  open  to  defendant  in  error. 

The  bill  in  the  former  suit  was  filed  April  10,  1911.  (Trans., 
p.  35).  The  answer  of  plaintiff  in  error  to  that  bill  in  para- 
graph 8  thereof,  discloses  that  in  September  and  November 
previous  to  the  filing  of  the  bill  the  land  in  question,  which  was 
exclusively  the  subject  of  the  litigation,  had  been  transferred 
to  third  persons  who  were  not  parties  to  that  suit.  (Trans., 
p.  49).  The  fact  of  this  conveyance  to  third  persiMis  some 
months  prior  to  the  filing  of  the  government's  bill  is  alleged 
in  the  present  action  (Trans.,  p.  10),  and  is  further  proven  by 
the  record  in  the  case  at  bar,  wherein  the  deeds  consummating 
such  conveyance  were  introduced  in  evidence  (Trans.,  p.  34). 
Therefore,  at  the  time  the  former  suit  was  commenced,  there 
was  not  Ui  fact  any  remedy  open  to  the  United  States  by  way 
of  divesting  plaintiff  in  error  of  his  title.  No  matter  how 
fraudulent  his  final  proof  had  been,  he  held  a  good  and  valid 
legal  title  until  such  time  as  he  was  divested  of  the  same  by  the 
decree  of  a  Court  of  competent  jurisdiction.  Prior  to  the  com- 
mencement of  an  action  for  the  purpose  of  obtaining  such  a  de- 
cree, he  had  conveyed  that  title  to  third  persons,  who  were  pre- 
sumptively innocent  of  any  fraud  or  knowledge  of  fraud  which 
would  invalidate  the  original  patent.  Therefore,  the  one  and 
only  form  of  action  and  remedy  open  to  the  United  States  was 
a  simple  action  at  law  for  money  damages,  based  upon  fraud 
in  obtaining  patent  to  said  lands. 

Under  such  a  state  of  facts,  it  is  futile  to  talk  of  an  election 
of  remedies.  There  was  no  choice  to  be  made.  It  was  said  of 
the  English  navy  of  a  former  time  that  through  every  rope  and 
cable  upon  its  vessels  ran  a  single  strand  of  red.     So  through- 
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out  all  of  the  law  announcing  the  doctrine  of  election  of  rem- 
edies \vc  lind,  in  each  instance  where  the  rule  has  been  ap- 
plied, the  element  of  cluicc ;  two  or  more  forms  of  action  open 
to  the  plaintiff.  Thus,  in  the  authorities  contained  in  the  brief 
of  plaintiff  in  error  we  lind  the  following: 

"The  doctrine  of  election  means  that  where  two  incon- 
sistent remedies  itrc  prcsciilcd  lo  ilic  choice  of  a  parly," 
etc. 

Peters  vs.  Bain,  133  U.  S.  670. 

"An  election  once  made,  with  knowledge  of  the  facts, 
betw'een  co-cxisliiig  remedial  rights,"  etc. 

"In  re  Garver,  68  N.  K.  Rep.  667. 

"A  party  may  not  take  contradictory  positions;  and 
when  he  has  a  right  to  c/iousc  one  n\  /riv;  modes  of  re- 
dress," etc. 

and 

"His  deliberate  and  settled  choice  of  one,  with  know- 
ledge or  means  of  knowledge  of  such  facts  as  would 
a  II I  ho  rice  a  resort  lo  eaeh,"  etc. 

Robbvs.  Vox,  155  U.  vS.  13. 

And  as  in  the  foregoing  quotations,  so  in  all  oi  the  authori- 
ties cited  by  plaintiff  in  error,  it  will  be  observed  that  each  pre- 
suppcses  the  existence,  at  the  time  of  coniincnceinent  of  the 
first  action,  of  two  or  more  forms  of  action,  each  equally  sup- 
ported by  the  then  existing  facts. 

In  this  connection,  we  call  the  Court's  attention  to  Brown 
I's.  Fletcher,  182  Fed.  036.  decide;!  by  the  Circuit  Court  of  Ap- 
])eals  of  the  Sixth  Circuit,  which  is  decisive  of  the  case  at  bar 
in  holding,  as  we  have  just  submitted,  that  no  election  can  be 
said  to  be  made  unless  at  the  time  of  filing'-  of  the  first  action. 
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two  or  more  forms  of  action  are  equally  open  to  plaintiff.  The 
opinion  in  this  authority  cites  case  after  case  from  the  various 
Federal  Courts,  as  well  as  from  the  highest  Courts  of  many 
states,  all  to  the  same  effect.  We  respectfully  request  a  care- 
ful reading  of  this  authority  by  this  Court,  inasmuch  as  it 
states  the  law  pertinent  to  the  question  here  involved  fully  and 
in  much  better  form  than  any  of  which  we  feel  capable. 

What  has  been  already  said  in  this,  the  second  branch  of  the 
argument,  we  submit  should  be  decisive  on  the  question  raised 
for  the  reason  that  the  facts  of  this  case  show  that  no  election 
was  open  to  the  United  States,  and  that  the  former  suit  in 
equity  was  filed  in  ignorance  of  the  conveyance  of  the  lands  in 
question  to  innocent  purchasers  for  value.  However,  plaintiff 
in  error  contends  and  argues  at  lengtli  that  the  trial  court  erred 
in  refusing  to  instruct  the  jury  that  in  making  an  election 
of  remedies,  the  means  of  knowledge  would  be  the  equivalent 
of  actual  knowledge.  In  support  of  this  contention,  plaintiff 
in  err(M-  insists  that  the  United  States  was  l)ound  l)y  construc- 
tive notice  given  by  the  recording  of  the  deeds  conveying  the 
lands  to  third  parties  and  by  the  possession  of  such  lands  by 
such  parties  pursuant  to  such  deeds. 

In  answer  to  this  contention,  we  submit  that  the  trial  Court's 
error,  if  any  was  committed,  was  not  in  the  instructions  given 
the  jury,  but  was  committed  in  ever  submitting  the  plea  of  elec- 
tion of  remedies  to  the  jury  at  all.  Without  repeating  what  we 
have  said  above  concerning  the  matter,  we  reiterate  that  the 
undisputed  facts  show  that  when  the  former  suit  in  equity  was 
commenced,  the  title  to  the  lands  had  passed  to  innocent  third 
parties  and  that  the  United  States  had  not,  as  a  matter  of  fact, 
any  cause  of  action  to  be  brought  against  plaintiff  in  error  for 
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the  purpose  of  divesting  him  of  title.  The  reason  being,  that 
at  that  time  he  had  in  fact  no  title,  and  the  only  remedy  open 
to  the  government  was  an  action  at  law  to  recover  damages  for 
his  fraud.  And  since,  in  the  case  at  bar,  defendant's  own  ex- 
hibit B,  (Trans.,  p.  43)  and  the  three  deeds  to  the  third  parties 
in  question  offered  by  the  government  (Trans.,  p.  34)  showed 
those  facts  conclusively,  the  Court  should  have  ruled  that,  as 
a  matter  of  law,  the  United  States  did  not,  at  the  time  of  filing 
the  former  equity  suit,  have  any  election  of  remedies  open  to 
it,  and  should,  therefore,  have  refused  to  submit  the  question 
to  the  jury.  There  was  no  dispute  about  these  facts,  and, 
therefore,  there  was  no  issue  of  fact  to  be  passed  on  by  the 
jury.  The  trial  courts  error,  therefore,  did  not  prejudice  plain- 
tiff in  error,  but,  on  the  contrary,  operated  to  his  benefit.  Tt 
left  open  to  him  an  issue  from  which  under  the  undisputed 
facts  of  the  case  he  should  have  been  foreclosed. 

Assuming,  however,  for  the  sake  of  argument,  that  there 
was  an  issue  of  fact  on  the  question  of  election  of  remedies, 
the  trial  Court's  instruction  on  that  subject,  (Trans.,  p.  55), 
was  ample.  It  placed  before  the  jury  for  their  consideration 
c\erything  which,  as  a  matter  of  lau-.  sliould  have  l)ecn  consid- 
ered in  arriving  at  their  verdict.  The  only  matters  of  which 
plaintiff  in  error  contends  he  lost  the  benefit,  are  the  two  rules 
of  law  which  ini])ute  constructive  notice  from  recording  of 
deeds  and  from  the  possession  of  the  lands  in  question  by  the 
purchasers,  respectivelt. 

So  far  as  constructive  notice  is  concerned,  it  will  be  borne 
in  mind  that  it  is  strictly  a  creature  of  the  recording  acts.  No 
person  is  bound  by  constructive  notice  except  those  named  in 
such  acts.  The  act  go\erning  the  recording  of  these  deeds  is 
to  be  found  in  the  Idaho  Rei'iscd  Codes,  Section  3159. 
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"Every  conveyance  of  real  property,  acknowledged  or 
approved,  and  certified,  and  recorded  as  prescribed  by 
law,  from  the  time  it  is  filed  with  the  Recorder  for  re- 
cord, is  constructive  notice  of  the  contents  thereof  to  sub- 
sequent purchasers  and  mortgagees." 

The  United  States  was  neither  a  subsectuent  purchaser  nor 
a  mortgagee.  Its  rights  were  not  only  antecedent  to  the  deeds 
given  the  purchasers  of  the  lands  in  question,  but  were  ante- 
cedent to  those  of  plaintiff  in  error.  The  lands  had  been  owned 
by  the  United  States  from  the  date  of  their  acquisition  as  a 
part  of  the  public  domain.  And,  assuming  that  the  sovereign 
is  ever  subject  to  the  constructive  notice  provided  for  in  the 
recording  acts  of  a  State,  it  would  not,  as  a  holder  of  anteced- 
ent rights,  be  in  any  way  bound  to  take  notice  of  the  deeds  in 
question. 

"It  is  a  fundamental  proposition,  therefore,  establish- 
ed with  complete  unanimity,  that  a  registration  properly 
made  does  not  operate  as  constructive  notice  to  all  the 
world,  but  only  to  those  persons  who,  under  the  policy  of 
the  legislation,  are  compelled  to  search  the  records  in  ord- 
er to  protect  their  own  interests.  It  is  equally  well  set- 
tled that  such  record  is  not  notice  to  the  holders  of  ante- 
cedent rights — that  is,  to  those  who  have  acquired  their 
rights  before  the  time  when  the  record  is  made — and  this 
is  so  even  when  the  antecedent  right  may,  in  pursuance 
of  the  statute,  be  defeated  by  the  fact  of  prior  record.  In 
other  words,  the  registration  of  an  instrument  does  not 
act  as  a  notice  backzvards  in  time." 

Pomeroy  Eq.  Jur.,  Sec.  656,-.fi-<.>.-J"  4  ^J^, 

Record  notice  arises  only  pursuant  to  wording  of  re- 
cording acts.  When  only  subsequent  parties  are  named  in 
the  act,  there  is  no  constructive  notice  to  those  whose 
rights  antedate  the  recording. 

Stuyvesant  vs.  Hone,  1  Sand.  Ch.  419. 
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The  same  is  true  as  to  notice  constructively  given  by  tlie 
possession  of  a  purchaser  of  land.  Such  notice  runs  only  to 
those  claiming  subsequently  acquired  rights.  For  the  reasons 
given  above,  the  United  States  was  not  obliged  to  take  notice 
of  the  possession  of  the  purchasers  of  these  lands,  inasmuch 
as  its  rights  were  antecedent  to  theirs. 

Further,  it  has  been  held  in  a  case  directly  in  point  that  the 
United  States  is  not  bound  in  the  matter  of  the  disposal  of  the 
public  domain  to  make  the  same  investigation  and  inspection  of 
the  lands  in  question  that  a  private  person  might  be  required 
to  do.  In  United  States  vs.  Minor,  1 14  U.  S.,  233,  on  page  239 
et  seq.  the  Supreme  Court  says : 

"Is  there  anv  reason  to  be  found  in  the  relation  of  the 
government  to  such  a  case  as  this  which  will  (lci)rive  it  of 
the  same  right  to  relief  as  an  individual  would  have?  On 
the  contrary,  there  are  some  reasons  why  the  government 
in  this  class  of  cases  should  not  be  held  to  the  same  dili- 
gence in  guarding  against  fraud  as  a  private  owner  of  real 
estate.  The  government  owns  millions  and  millions  of 
acres  of  land,  which  are  by  law  open  to  homestead,  pre- 
emption, public  and  private  sale.  The  right  and  title  to 
these  lands  are  to  be  obtained  from  the  government  only 
in  accordance  with  fixed  rules  of  law.  For  the  more  con- 
venient management  of  the  sales  of  these  lands,  and  the 
establishment  by  individuals  of  the  inchoate  rights  of  pre- 
emption and  homestead,  and  their  final  perfection  in  the 
issuing  of  a  title  called  a  patent,  there  is  established  in 
each  land  district  an  office  in  which  there  are  two  offic- 
ers, and  no  more,  called  register  and  receiver.  These  dis- 
tricts often  include  twenty  thousand  square  miles  or  more, 
in  all  parts  of  which  the  lands  of  the  government  subject 
to  sale,  pre-emption  and  homestead  are  found.  These  of- 
ficers do  not.  they  cannot  visit  these  lands.  They  have 
maps  showing  the  location  of  the  government  lands,  and 
their  sub-division  into  townships,  sections  and  parts  of 
sections,  and  when  a  person  desires  to  initiate  a  claim  to 
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any  of  them,  he  goes  before  them  and  makes  the  neces- 
sary statement,  affidavits  and  claims,  of  all  which  they 
make  memoranda  and  copies,  which  are  forwarded  to  the 
General  Land  Office  at  Washington. 

"For  the  truth  of  these  statements  they  are  compelled 
to  rely  on  the  oaths  of  the  ])arties  asserting  claims,  and 
such  ex  parte  affidavits  as  they  may  produce. 

"In  nine  cases  out  of  ten,  ])crhaps  in  a  much  larger  per- 
ccntnge,  the  proceedings  are  wholly  ex  part2.  In  the  ab- 
sence of  any  contesting  claimant  for  a  right  to  purchase 
or  secure  the  land,  the  party  nppKing  has  it  all  his  own 
way.  He  makes  his  own  statement,  sworn  to  before  those 
officers,  and  he  produces  affidavits.  If  these  affidavits 
meet  the  requirements  of  the  law,  the  claimant  succeeds, 
and  wdiat  is  required  is  so  well  known  that  it  is  reduced  to 
a  formula.  It  is  not  possible  for  the  officers  of  the  gov- 
ernment except  in  a  few  rare  instances,  to  know  anything 
of  the  truth  or  falsehood  of  their  statements.  In  the  cases 
where  there  is  no  contesting  claimant  there  is  no  adver- 
sary proceedings  whatever.  Th2  United  States  is  pas- 
sive; it  opposes  no  resistance  to  th'f  establishment  of  the 
claim,  and  it  makes  no  issue  on  the  statement  of  the 
claimant. 

"When,  therefore,  he  succeeds  by  misrepresentation,  by 
fraudulent  practices,  aided  by  perjury,  there  would  seem 
to  be  more  reason  why  the  United  States,  as  the  owner  of 
the  land  of  which  it  has  been  defrauded  by  these  means, 
should  have  remedy  against  that  fraud — all  of  the  remedy 
which  the  courts  can  give — than  in  the  case  of  a  private 
owner  of  a  few  acres  of  land  on  whom  a  like  fraud  has 
been  practiced." 

vSo  that,  again  assuming,  for  the  sake  of  the  argument,  that 
the  question  of  election  or  remedies  was  properlv  a  matter  to 
be  ])assed  on  by  the  jury,  it  fully  appears  that  the  instruction 
in  question  placed  before  jury  all  the  pertinent  facts. 

In  view  of  the  fact  that  the  suit  in  equity  was  voluntarily 
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(Hsiiiisscd  upon  the  l]\\vv;  of  .'in  answer  s^ttinj;-  up  llu  convey- 
ance to  third  ])ei'sons  rind  disclaiming"  any  interest  in  the  lands 
in  question,  and  in  further  \ie\v  of  the  fact  that  the  three  deeds 
before  referred  to  showed  conclusively  the  conveyance  of 
tliese  Irnids  Inui^  before  the  ecpiity  suit  was  commenced,  the 
jury  very  properly  concluded  that  the  I'nited  States  Attorney 
ol)tained  knowledt^e  of  tliL'  rit^iits  of  these  purchasers  for  the 
hrst  time,  when  the  answer  to  the  bill  in  ecpiity  was  filed.  The 
jurv  further  properly  found  that  at  the  time  of  commencinj^ 
the  suit  in  c(|uit\'  the;\'  was  in  f'lct  no  election  (ipen  to  \h^ 
I'n.ited  States,  on  account  of  the  fact  tint  the  lands  had  al- 
read\-  b:>eu  con\'e_\-ed  to  innocent  third  persons.  Therefore, 
the\'  could  not  find  otherwise  on  the  sj)jcial  plea  of  election  of 
remedies  than  against  pl.'iinti  ff  in  error. 

We  submit  that  under  the  facts  of  this  case  the  defendant 
in  error  cannot  Im?  said  to  have  made  an  election  of  remedies 
by  the  filing-  of  the  former  suit  in  equity. 

III. 

Before  a  inaftrr  l)cr(>!iics  res  adjudieaia  so  as  to  consfifute 
an  esfoppel  or  a  bar  to  a  second  action,  the  matter  must  he 
considered  upon  its  merits.  When  a  suit  is  instituted  in  i^^nor- 
ance  of  material  facts  leJiich  are  fatal  to  its  continuance,  and 
such  suit  is  afterieards.  upon  learning  sucli  facts,  dismissed  to 
ma/ce  7cay  for  a  different  form  of  action  properly  founded  up- 
on all  of  the  facts  ini'olved,  such  dismissal  does  not  constitute 
res  ad  judicata. 

•'f  *  :H  *  :): 

Plaintiff  in  error  contends  that  the  commencement  in  V)\\ 
of  a  suit  in  equity  brou.u^ht  by  the  United  States  ao;ainst  plain- 
tiff in  error  to  cancel  the  [)atent  theretofore  issued  to  him,  and 
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the  sul)seqiicnt  dismissal  of  that  action  upon  the  motion  of  tlie 
then  United  States  Attorney,  amounted  to  res  adjndicata  and 
should  be  held  to  bar  the  present  action  at  law  for  damages 
based  upon  fraud  committed  by  plaintiff  in  error. 

The  facts  are  that  at  the  time  of  commencing  the  former 
suit  in  equity,  the  attorneys  for  the  United  States  believed  that 
upon  alleging  the  filing  by  the  homestead  entryman,  his  final 
proofs,  and  the  facts  constituting  fraud  in  sucli  final  proofs, 
they  had  stated  all  of  the  ultimate  facts  involved  in  the  case 
(defendant's  Exhibit  A,  Trans.,  p.  ^S).  That  in  answer  to 
those  allegations,  defendant,  now  plaintiff  in  error,  after  deny- 
ing the  allegations  of  fraud,  alleged  as  a  further  defense  the 
coin'eyance  of  the  lands  involved  to  third  persons  not  parties 
to  the  suit,  and  that  "this  defendant,  therefore,  alleges  that  he 
disclaims  any  interest  wdiatever  in  or  to  any  of  said  lands  or 
any  part  thereof."  (See  defendant's  Exhibit  B.  Trans.,  p. 
42).  That  upon  ascertaining  that  the  aforesaid  conveyances 
to  innocent  third  persons,  purchasers  ior  \'alue.  had  been 
made,  the  then  Ignited  States  Attorney  moved  that  the  said  suit 
be  dismissed  and  that  by  reason  of  such  motion,  and  for  that 
reason  alone,  the  court  accordingly  dismissed  the  action.  (  See 
defendant's  Exhibit  D,  Trans.,  p.  52>). 

Plaintiff  in  error  states,  on  page  19  of  his  brief,  that  in 
the  former  suit  in  equity  "a  decree  upon  the  merits  of  the  is- 
sues joined  was  duly  made,"  etc.  This  is  patentlv  a  misappre- 
hension of  the  meaning  and  effect  of  the  order  dismissing  the 
action,  above  referred  to  as  defendant's  Exhibit  D.  The  text 
of  this.order  is  as  follows: 

"This  cause  came  on  regularly  for  hearing  before  the 
Honorable  F.  S.  Dietrich,  Judge  of    the    above    entitled 
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Court,  the  plaintiff  appenrino-  by  C.  H.  Linden fcltcr. 
United  States  Attorney  and  Solicitor  for  Complainant, 
and  upon  motion  of  llic  vSolicitor  for  tlv  Complain  uit. 
said  suit  is  dismissed. 

"Wherefore,  by  reason  of  the  premises,  it  is  ordered, 
adjnds^-ed  and  decreed  that  said  suit  be  dismissed  and  that 
the  plaintiff  take  nothing'  by  said  action." 

The  "i)rcnn's;'s"  ni)on  which  ihc  ordc-r  dismissinL;-  tlie  suit 
was  made  arc  set  forth  in  the  order  ab()\e  ([noted,  and  are  the 
motion  of  the  United  States  Attorney.  Nothing  more.  No 
mention  is  made  of  any  hearinc:  upon  the  merits,  nor  of  any 
c\'idence  received  and  takjn  under  consideration,  nor,  in  short, 
of  any  reason  for  disiuissal  appearing  either  from  the  facts 
iinolxed  or  in  the  law  pcrtaim"no-  thereto.  It  is  more  than  ap- 
])arent  that  the  dismissal  of  this  siu't  in.  c(|uity  was  al)solutely 
pro  forma  and  merely  an  act  incidental  rmd  ])reliminary  to  the 
liling"  of  the  present  action  at  law  for  damages  on  account  of 
the  fraud  of  plaintiff  in  error.  This  fact  was  fully  understood 
by  the  learned  Judge  bjfore  whom  the  pr,:s:nt  cas2  was  tried, 
wlvjn  he  refused  to  sustain  the  plea  of  res  adjiidieata  acKanced 
I)\-  i)laintiff  in  error.  1  lad  he,  in  ordering  the  dismissal  ol 
the  former  sm'l  in  c(|;nty.  intende-l  in  an)-  wa_\-  an  adjudica- 
tion of  that  case  upon  its  merits,  he  would  have,  in  the  present 
case,  sustained  the  plea  of  /'t\v  ad jii'licala  as  a  matter  of  coiu'se. 

Plaintiff  in  error,  on  ])agc  27  of  his  brief,  states  that  "there 
are  no  reservations,  co:ulitions  or  limitations  whatever  in  the 
decree  or  in  the  record.  The  decree  recites  that  said  'cause 
came  regularlv  on  for  trial,'  and  so  far  as  the  record  shows  the 
trial  mav  have  been  u]>on  evidence  subnu'tted  which  was  found 
to  be  insufficient  or  tmworthy  (Trans.,  p.  .S3)".  The  decree 
referred  to  does  not  so  recite.  It  recites  that  the  cause  came 
on   for  heariu'^,  and  that,  premised  upon  the  motion     of     the 
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United  States  Attorney,  the  suit  was  ordered  dismissed.  Re- 
ferring- to  the  quotation  from  the  brief  of  plaintiff  in  error, 
next  above,  this  order  of  dismissal  eontains  within  itself  the 
plain  reservation,  condition  and  limitation  that  it  was  made 
upon  the  motion  of  plaintiff,  and  not  otherwise.  The  cans: 
must  have  come  on  for  "hearing"  in  some  form  or  other  be- 
fore that  motion,  or  any  other  matter  touching  said  cause, 
could  be  entertained.  It  is  true  that  the  order  recites  "that 
the  plaintiff  take  nothing  by  said  action."  On  these  words 
plaintiff  in  error  builds  up  his  entire  argument  in  support  of 
his  i)lea  of  res  ad  judicata.  In  \-iew  of  the  facts  disclosed  by 
the  record  of  the  former  suit,  which  facts  we  have  pointed  out 
above,  the  closing  words  of  the  order  of  dismissal  b^conr:;  pure- 
ly formal,  having  neither  relation  to.  nor  effect  upon,  the  sub- 
stance of  the  suit.  To  hold  that  under  sucli  circumstances 
that  order  should  be  viewed  as  a  final  determination  of  all  the 
facts  involved,  would  be  to  extend  the  effect  of  an  otherwise 
righteous  rule  to  an  unreasonable  limit,  and  to  exchange  the 
substance  for  its  shadow. 

A  judgment  of  dismissal  ])ased  upon  the  voluntarv  ac- 
tion of  a  party  is  nt^t  res  ad  judicata." 

23  Cyc.  1230. 

A  judgment  or  final  order  in  a  cause  is  not  a  l)ar  to 
another  action  unless  it  is  made  or  rendered  on  the  merits 
of  the  cause. 

14  Cyc.  452. 

A  dismissal  which  is  not  on  the  merits  is  usurdlv 
treated  as  being  without  prejudice,  although  not  so  stated 
in  the  order. 

14  Cvc.  454. 
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"It  must  a])])e.'ir  that  a  trial  was  liad  involving  or  at 
least  giving  full  opportunity  for  a  consideration  of  the 
case  on  its  merits,  and  settling  the  issues  alleged  to  be  con- 
cluded by  it  and  by  the  judicial  decision,  entered  either  on 
the  findings  of  the  Court,  tho  verdict  of  the  jury,  or  H!»t 
obsfaiifc  vcrdicto." 

2?>  Cyc.  1226. 

In  view  of  the  authority  last  (piotcd.  it  will  be  noted  that  in 
the  former  suit  in  e(|uity  there  were  neither  findings,  a  ver- 
dict, or  a  judgment  notwithstanding  the  verdiict. 

It  may  well  be  in\gc(l  that  the  exact  (|UCStion  presented  by 
plaintiff  in  error  has  been  heretofore  decided  by  this  Court  ad- 
versely to  his  contention.  In  Southern  Ihicific  Ry.  Co.  vs. 
United  States,  186  bY'd.  7^)7 ,  it  was  held  that  a  decree  in  a  suit 
by  the  United  States  against  a  railroad  company  to  determine 
its  right  to  certain  lands,  in  which  the  only  question  determin- 
ed was  that  the  lands  did  not  pass  to  defendiuU  under  the 
grant,  but  were  erroneoush'  patented  to  it.  is  not  a  bar  to  a 
second  suit  I)rought  to  reco\'er  from  the  company  the  price  of 
the  same  Lands  on  rm  allegation  that  tliey  had  been  sold  by  the 
company  to  bona  fide  purchasers  whose  title  had  already  been 
conlirmed.  It  will  be  notjd  that  in  tlie  ruithority  just  cited  not 
onh-  was  a  suit  in  e(|uitv  eouiuieneed ,  as  in  the  case  at  bar,  to 
annul  patents  already  i^-sued  to  the  government's  grantee,  but 
also  that  the  suit  was  prosecuted  to  a  //;/<//  decree  under  which 
it  was  determined  thai  the  railroad  comj)any's  title  was  infer- 
ior to  that  of  the  I'm'ted  States.  Subse(|uent  to  that  decree  a 
second  suit  was  commenced  to  recover  from  the  railroad  com- 
panv  the  \'alue  of  the  same  lands  on  the  gi'ound  that  said  lands 
had  been  con\-eyed  to  innocent  third  parties  by  the  railroad 
company.      The   difference   between    the   authority   under   dis- 
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ciission  and  the  case  at  l)ar  is,  tliat  in  the  case  at  bar.  as  soon 
as  it  was  discovered  that  the  rights  of  bona  fide  purchasers  had 
intervened,  the  equity  suit  was  dismissed  and  an  action  insti- 
tuted to  recover  the  vahie  of  the  huids  conveyed  to  such  pur- 
chasers. We  therefore  submit  that  this  Court  has  ah-eady  de- 
cided the  exact  question  involved  in  this  appeal  adversely  to 
plaintiff  in  error. 

We  have  no  quarrel  with  the  authority  of  the  various  opin- 
ions of  the  United  States  Supreme  Court  cited  by  plaintiff  m 
error  but  in  each  and  every  one  of  such  cases,  as  well  as  in  all 
other  authorities  cited  by  plaintiff  in  error  in  support  of  his 
contention  of  res  ad  judicata,  a  reading-  of  the  same  will  dis- 
close that  there  was  a  real  joinder  of  the  issues  and  a  judgment 
rendered  U])on  such  issues  joined,  upon  the  merits  of  the  cause. 
In  the  present  case,  the  United  States  in  the  former  suit  m 
equity  filed  its  bill  calculated  to  establish  title  in  itself  and  to 
divest  plaintiff  in  error  of  any  title,  right  or  interest  in  the  land 
involved  (Trans.,  p.  2>S).  That  bill  prayed  that  plaintiff  in 
error  be  recpiired  to  app:ar  and  answer  the  allegations  of  the 
bill  (Trans.,  p.  42).  In  his  answer  (Trans.,  p.  51  )  plaintiff  in 
error  disclaimed  any  and  all  interest  in  said  lands.  The  very 
gist  of  that  suit  was  conflicting  claims  of  title  existing  be- 
tween plaintiff  in  error  and  the  United  States.  Bv  his  dis- 
claimer plaintiff'  in  error  neither  joined  nor  tendered  anv  issue. 
The  effect  of  such  disclaimer  was  exactly  the  opposite.  It  ren- 
dered impossible  any  issue  of  title  between  himself  and  the 
United  States.  Under  these  circumstances,  the  intjuirv  natm-- 
ally  arises,  what  matters  at  issue  were,  as  plaintiff  in  error  con- 
tends, conclusively  determined  by  the  motion  of  the  United 
vStatcs  Attorney  and  the  dismissal  which  was  (Ordered  pursuant 
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to  such  motion?     \\'c  think  the  question  must  he  answered, 
that  there  were  no  matters  so  determined  hy  that  order. 

Freeman  on  Juds^nients,  4th  IvL  at  See.  260,  says: 

"No  juds^'ment  ean  l)e  awiilahle  as  an  estoppel,  unless  it 
is  a  judi^nient  on  the  merits." 

The  very  hest  eonstruction  that  could  he  L;-i\'en  the  order 
dismissin*.;-  the  suit  in  ecpiity.  would  he  that  it  was  a  judgment 
given  heeause  of  a  non-joiner  of  parties  defendant,  the  missing 
parties  heing  the  purchasers  from  plaintiff  in  error  as  shown 
by  his  answer  in  the  former  suit  (Trans.,  p.  49). 

Freem.an  on  judgments,  at  Sec.  266,  says: 

"A  judgment  given  because  of  a  misjoinder  or  non- 
joinder of  parties  plaintiff  or  defendant  *  *  *  *  cannot  de- 
feat a  subsecpient  suit  in  which  the  vice  causing  the  form- 
er judgiuent  does  not  exist." 

'i'herefdre,  if  the  onljr  relied  on  hy  plaintiff  in  error  h.^ 
gi\-en  the  most  fa\-ora1)le  consti"uctio:i.  it  cannot  a\ail  him.  bj- 
cause  in  the  second  action  there  c<»uld  hj  no  o1)jection  of  non- 
joinder of  his  purchasers.  The_\'  uould  h:i\e  been,  in  this  ac- 
tion, neither  necess;iry  nor  proj)er  parties. 

The  srmie  authority  at  Section  270  A,  speaking  of  suits  in 
equity  says : 

".\  bill  ma\-  b.-  dismissed  before  the  hearing,  on  the  mo- 
tion of  the  plaintiff,  ujjon  i)aymcnt  of  costs.  Such  a  dis- 
missal has  no  higher  effect  as  rrs  adjudicate  than  the  vol- 
untary dismissal  of  an  action  at  law." 

Again,  at  vSection  261.  he  states  the  following  rule: 

Judgments  of  non-suit,  of  iioii  prosequi  fur,  of  uollr 
prosequi,  of  dismissal,  and  of  discontinuance,  are  not  I'cs 
ad  judicata. 
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Finally  at  Section  261,  page  476,  he  discusses  the  exact 
question  here  involved,  citing  full  authorities  for  his  state- 
ments, in  a  manner  conclusively  contrary  to  the  contentions  of 
plaintiff  in  error : 

"At  common  law  there  is  no  form  of  an  entry  in  the 
books  of  a  judgment  dismissing  the  action.  Every  judg- 
ment against  a  plaintiff  is  either  upon  a  retraxit,  non  pro- 
sequitur, nonsuit,  nolle  prosequi,  discontinuance,  or  a 
judgment  on  an  issue  found  by  a  jury  in  favor  of  defend- 
ant, or  upon  demurrer.  The  inducements  or  preliminary 
recitals  in  these  several  kinds  of  judgment  are  variant,  but 
the  conclusion  in  each  is  always  the  same;  it  is  as  follows : 
'Therefore,  it  is  considered  by  the  Court  that  plaintiff 
take  nothing  by  his  writ,  and  that  the  defendant  go  with- 
out day,  and  recover  of  plaintiff  his  costs.'  Of  these  sev- 
eral judgments,  none  but  a  retraxit  or  one  on  the  merits 
will  bar  subsequent  actions." 

The  proceedings  of  Federal  Courts  in  equity  suits  are  in 
general  those,  or  the  equivalent  of  those,  at  common  law. 
Therefore,  in  view  of  the  authority  just  cited,  the  order  of  dis- 
missal relied  upon  by  plaintiff  in  error  cannot  be  construed  as 
a  final  judgment  so  as  to  constitute  res  ad  judicata.  It  shows 
upon  its  face  that  it  is  not  a  judgment  founded  either  upon  the 
verdict  of  a  jury,  the  findings  of  a  Court,  or  upon  demurrer, 
and  most  assuredly  it  contains  none  of  the  elements  of  a  re- 
traxit. It  must  be  held  either  a  non  prosequitur  or  a  discon- 
tinuance. In  form  it  is  most  similar  to  the  former.  As  either, 
it  does  not  bar  a  subsequent  action.  It  contains  the  words, 
"that  plaintiff  take  nothing,"  just  as  did  the  traditional  form 
of  a  judgment  of  uou  prosequitur  or  of  discontinuance,  as 
shown  by  the  last  quoted  authority.  In  spite  of  that  fact,  neith- 
er of  those  judgments  were  held  to  bar  another  action.  For  the 
same  reasons,  the  order  dismissing  the  former  suit  in  equity 
should  not  be  held  to  bar  the  present  action  at  law. 
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Tn  \'ie\v  of  tlic  fricts  (lisclnsed  l)y  the  record  of  the  former 
suit  in  e(|uity  and  hy  the  record  of  tlie  case  at  bar,  it  plainly 
appears  that  the  former  suit  was  instituted  under  a  misappre- 
hension of  the  facts  and  in  iij^norance  of  the  ris^hts  of  third 
parties  who  had  purchased  from  plaintiff  in  error.  It  further 
plainl}-  ap))ears  that  any  irrei^ularitv  in  the  text  of  the  order  dis- 
missing that  suit  was  an  inadxertance  on  the  ])art  of  the  Unit- 
ed States  Attorney.  It  is  patent  that  the  attorney  preparing 
that  order  never  intended  thereby  to  retract  the  iilaintiff's 
claims  of  fraud  on  the  ])art  of  the  cntryman,  nor  to  confess  a 
final  judgment  in  his  favor.  On  the  ((uestion  of  actions  brought 
under  a  misa])])rehcnsion  of  plaintiff's  rights.  Black  on  Judg- 
ments, at  v^ection  733.  states  the  true  rule  as  follows: 

"As  we  have  already  intimated,  cases  not  infrequently 
arise  in  which  a  ])arty  acting  upon  a  certain  theory  as  to 
his  legal  rights,  or  as  to  the  legal  effects  of  a  given  state 
of  facts  or  transaction,  bring  his  action  and  is  defeated, 
being  unable  to  substantiate  his  \'iew  of  the  case,  and  af- 
terwards renews  the  litigation,  without  any  change  in  the 
facts.  l)ut  basing  his  claim  on  a  new  and  more  conect 
theory.  In  such  a  case  the  former  judgment  is  no  bar  to 
the  .second  action.  It  is  true  the  subject  matter  is  the 
same,  l)ut  the  cause  of  action  s^t  U])  in  the  former  suit  was, 
as  shown  by  the  result,  merely  illusory  and  supposititious, 
and  hence  it  cannot  be  considered  as  identical,  in  any  just 
sense  of  the  term,  with  the  true  cause  of  action  correctly 
set  up  and  sup])orted  by  a  right  theory  of  the  facts."  (and 
illustrations  there  gi\-en.  ) 

In  Ilahioiiau  ct  al.  vs.  ihiitcd  States.  01  V.  S.  5<S4,  it  is  held 
that  in  order  that  a  judgment  may  constitiUe  vcs  adjudicata, 
(\]  There  must  ha\e  been  a  right  adjudicated  or  released  in 
the  first  suit,  and  that  this  fact  imist  appear  affinuativcty  \  (2) 
There  must  have  been  more  than  a  judgment  of  dismisisal  for 
want  of  prosecution. 
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In  Hopkins  vs.  Lcc,  6  Wheat.  109.  it  is  hekl  that  the  rule  of 
estoppel  by  judgment  does  not  apply  to  matters  which  can 
only  be  argumentatively  inferred  from  the  decree. 

We  submit  that  a  dismissal  upon  motion  of  plaintiff  is  no 
more  an  adjudication  on  the  merits  than  a  dismissal  for  want 
of  prosecution,  and  we  further  sul)mit  that  the  contention  of 
plaintiff  in  error  to  the  effect  that  the  order  of  dismissal  upon 
which  he  relies  was  an  adjudication  upon  the  merits,  is.  as 
shown  by  his  brief,  inferred  from  such  order  in  a  purely  ar- 
gumentative manner. 

In  Hughes  7's.  United  States,  71  U.  S.  232.  the  true  rule  of 
estoppel  by  judgment  is  stated  as  follows : 

"In  order  that  a  judgment  may  constitute  a  bar  to  an- 
other suit,  it  must  be  rendered  in  a  proceeding  between 
the  same  parties  or  their  privies,  and  the  point  of  contro- 
versy must  be  the  same  in  both  cases,  and  must  be  deter- 
mined on  its  merits.  If  the  first  suit  was  dismissed  for 
defect  of  pleadings,  or  parties,  or  a  misconception  of  the 
form  of  proceedings,  or  the  want  of  jurisdiction,  or  was 
disposed  of  on  any  ground  which  did  not  go  to  the  merits 
of  the  action,  the  judgment  rendered  will  prove  no  bar 
to  another  suit." 

In  Lyon  I's.  Perin,  125  U.  S.  698.  cited  by  plaintiff  in  error 
in  support  of  his  contention,  the  decree  which  was  there  held 
to  be  res  ad  judicata  of  the  case  under  consideration,  recited  a 
submission  of  the  pleadings  to  the  Court  for  their  considera- 
ion.  and  that  the  equities  were  founded  to  be  with  the  defend- 
ant. The  opinion  further  recites  that  a  judgment  of  dismis- 
sal of  a  former  bill  is  conclusive  only  when  such  judgment  was 
rendered  upon  a  hearing  of  the  case.  It  will  be  perceived, 
therefore,  that  the  last  cited  authority  is  not  at  all  in  point  on 
l)laintiff  in  error's  proposition,  while  the  other  foregoing  an- 
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tliorities  from  the  SiiprcMiic  Ccnirt  arc  directly  in  ])()int  to  the 
contrary. 

Finally,  on  this  ])hase  of  the  arg-umcnt,  we  wish  to  make  it 
very  plain  that  wc  do  not  at  all  ohject  to  the  rule  which  re- 
quires that  a  matter  sliall  he  finally  adjudicated  only  once.  l">ut 
we  do  most  pointedly  ohject  to  the  artificial  construction  of 
the  order  of  dismissal  involved  in  tin's  appeal,  which  plaintiff 
in  error  asks  this  Court  to  adopt.  That  construction  would 
change  a  simi)le,  voluntary  dismissal  into  a  judgment  render- 
ed upon  the  merits  after  full  hearing  and  consideration,  would 
deny  the  defendant  in  error  its  day  in  Court,  and  would  en- 
ahle  ])laintiff  in  error  to  e\ade  the  \crdict  of  a  jury  of  his  peers 
rendered  after  a  full  ])rescntati()n  of  the  facts  invol\-ed  in  this 
case. 

We  suhmit  that  tlu'  learned  trial  judge  committed  no  error 
in  (i\-crruling  the  special  ])lea  of  res  ad jiiilicala. 

COXCLUSIOX. 

P)eforc  fniall\-  suhmitting  this  matter,  we  wish  in  conclusion 
til  dwell  hriefh'  nixm  the  i)ro])riet\'  of  this  action.  Plaintiff  in 
error  inveighs  rather  \iolentl_\'  against  the  course  taken  hv  [he 
I'nited  States  and  its  officers,  and  refers  to  this  action  as  ha\-- 
ing  the  ap])carance  of  a  suhter fuge  or  a  trick  calculated  to 
reach  an  i^\m\  regardless  of  the  means  em])l()yed.  We  feel  that 
we  should  not  allow  such  imputations  to  pass  unchallenged. 

It  will  he  note(|  that  this  action  is  ])remised  u])iin  the  charge 
thru  plaintiff  in  ei-]-or  and  his  witnesses  defrauded  the  I'nited 
.States  1)}-  falsifying  their  testimon\-  offered  in  final  proof  nn<ler 
his  homestead  entr\-  u])on  the  puhlic  domain,  'fhe  go\-ernment 
.and  its  officers  undertook  the  hui'den  of  ])ro\ing  these  charges 
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not  only  l)v  a  ]:)repon(lerance  of  the  e\-i(lence,  l)nt  by  evidence 
wliicli  should  l)e  clear  and  con\-incin^-  almost  to  the  deo-ree  re- 
quired in  a  criminal  prosecution.  vSuch  is  the  rule  in  the  prciof 
of  fraud.  These  charg-es  and  the  evidence  offered  in  sui)port 
thereof  have  been  submitted  to  a  jury,  in  the  selection  of  which 
plaintiff  in  error  participated.  That  jury  found  that  he  was 
g"uilty  of  the  fraud  with  ^\•hich  he  \\'as  charged,  lie  has  had 
his  day  in  Court  and  has  enjoyed  all  of  the  benetits  accruing- 
to  him  l)y  reason  of  the  fact  that  he  a])])eared  as  a  defendant 
and  1)}'  reason  of  the  rule  of  law  re(|uiring  strict  and  com])lete 
proof  of  the  charge  of  fraud  laid  against  him.  It  seems  to  us, 
therefore,  that  it  does  not  lie  in  his  mouth  to  accuse  the  gov- 
ernment's agents  of  unfairness  and  lack  of  scruple  in  this  mat- 
ter. 

Quoting  from  Pciimorc  \'S.  Uiiifcd  Slafcs,  3  l^allas  2^^. 

"surely  it  (night  ne\'er  to  have  been  a  subject  of  argu- 
ment in  a  court  of  justice,  whether,  on  stating  a  manifest 
fraud  practiced  upon  the  public  credit  and  treasury,  the 
United  States  is  entitled  to  recover  an  ec|ui\'alent  for  the 
])ecuniary  injury,  from  the  a\'(n\ed  delinquent." 

And  quoting  again  from  Vnitcd  States;  \'s.  Ti'i]iidad  Coal  & 
Coke  Co..  137  U.  S.,  160, 

"in  the  matter  of  disposing-  of  the  vacant  coal  lands  of 
the  United  States  the  government  should  not  be  regarded 
as  occupying  the  attitude  of  a  mere  seller  oi  real  estate 
for  its  market  \-alue.  It  is  not  to  be  ])resumed  that  the 
small  price  per  acre,  which  is  refpn'red  from  those  desir- 
ing* to  'obtain  a  title  to  such  land,  had  anv  inifluence  in 
determining  the  polic\-  to  be  adopted  in  o]iening  them  to 
entry.  The}'  were  held  in  trust  for  all  the  ])eo])le ;  and  in 
making-  regulations  for  the  disposal  of  them  Congress 
took  no  thought  of  their  pecuniary  value.  l)ut.  in  the  dis- 
charge of  a  high   i)nblic  dut}-  and  in  the  interest  of  the 
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wliolc  C()nntr\'.  sought  to  (Icx'clop  the  material  resources 
of  the  I'nited  v^lales  In'  opening-  its  \acanl  coal  lands  to 
entry  In-  in<li\i(hials  and  ])y  associations  of  i)ersons  at 
prices  helow  their  actual  \-alue.  The  controlling-  o-hject 
of  this  and  similar  suits  is  to  enforce^  a  ])ul)lic  statute 
against  those  who  haxe  \iolated  its  provisions.  *  *  '■'  * 
The  defendant  is  a  wrong-doer  against  whom  the  go\- 
ernment  seeks  to  \indicate  its  policy  in  reference  to  the 
de\'eloi)ment  of  its  wacant  coal  lands." 

Plaintiff  in  error  should  a\'oid  the  too  common  mistake  of 
thinking  of  the  go\'ernment  as  something  separate  and  inde- 
l)en(lent  from  himself  and  his  fellow  citizens,  v^uch  is  not  the 
case.  The  officers  of  the  government  are  as  much  the  agents 
and  serwauts  of  ])laintiff  in  error  as  of  an}'  or  all  of  his  fel- 
low citizens.  In  matters  touching  the  dis])osal  of  puhlic  lanrls, 
those  officers  act  in  response  to  a  correct  and  far  sighted  econ- 
omic ])olic)'  which  has  dictated  that  the  puhlic  domain  shall 
not  fall  into  the  hands  of  the  few.  there  to  he  exploited  under 
a  system  of  ])ri\-ate  landlordism,  hut  shall  be  held  and  disposi'd 
of  for  the  henefit  of  the  man}',  for  all  alike.  The  i)ul)lic  do- 
main is  a  wast  trust  fund,  the  protecti(~>n  of  which  is  as  much 
the  duty  of  plaintiff  in  error  as  of  au}-  other  citizen.  .\  jur}-  of 
his  peers  has  found  that  plaintiff  in  error  obtained  a  jxtrtion  of 
that  trust  fund  through  fraud.  Such  being  the  fact,  the  rudi- 
ments of  common  justice  demand  thrU  he  should  make  ade- 
fjuate  reparation  as  far  as  possible.  Ide  has.  therefore,  no 
walid  reason  to  complain  of  the  gox'crnment's  course  in  this 
matter. 

Respect  full}-  submitted. 

j.  L.  AIcCLKAR. 
United  S/afcs  Atfomcy.  District  of  Idaho. 

J.  R.  SMEAD. 
Assistiiiit  r.  S.  Attorncw  District  of  Idaho. 

/Ittorucys  for  Defendant  in  lirror. 
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BRITISH   COLUMBIA   MARINE   RAILWAYS 
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H.  A.  MARTIN,  Esq.,  Proctor  for  Libelant  and  Ap- 
pellant, 
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ington. 
IRA  BRONSON,  Esq.,  Proctor  for  Respondent  and 
Claimant, 
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2  Arthur  F.  Hutton  vs. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  2212. 

ARTHUR  P.  HITTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 

vs. 

Steamship  ''ALASKAN,"  Her  Boilers,  Tackle,  Ap- 
parel and  Furniture, 

Respondent. 

BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD., 

a  Corporation, 

Intervening  Claimant. 

Statement. 
TIME  OF  COMMENCEMENT  OF  SUIT. 
July  30,  1912. 

NAMES  OF  PARTIES. 

Arthur  F.  Hutton,  doing  business  as  Hutton  Ma- 
chine Works,  Libelant. 

Steamship  "Alaskan,"  her  boilers,  engines,  ma- 
chinery, boats,  tackle,  apparel  and  furniture.  Re- 
spondent. 

DATES   WHEN  PLEADINGS  WERE   FILED. 

Libel— July  30,  1912. 

Answer  to  Libel — September  11, 1912. 

Amended  Libel — June  29,  1914. 

ISSUANCE    OF    PROCESS    AND    SERVICE 

THEREON. 
On  July  30,  1912,  issued  Monition  and  Attachment 
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against  Steamship  ''Alaskan,"  etc.,  and  delivered  the 
same  to  Marshal  for  service.  On  the  2d  day  of 
August,  1912,  Marshal  returned  the  same  into  the 
clerk's  office  with  return  indorsed  thereon  showing 
seizure  of  the  steamship  "Alaskan,"  etc.,  and  of  the 
release  thereof  pursuant  to  Section  941,  R.  S.  U.  S. 
[2] 

REFERENCE  TO  COMMISSIONER. 
Cause  was  referred  to  Commissioner  William  D. 
Totten  to  take  and  report  the  testimony,  and  on  July 
3,  1914,  said  Commissioner  duly  returned  into  the 
clerk 's  office  his  transcript  of  the  testimony  so  taken, 
together  with  the  exhibits  offered  in  evidence  before 
said  Commissioner. 

TIME  OF  TRIAL. 
This  cause  was  submitted  to  the  Honorable  Jere- 
miah Neterer,  Judge  of  the  District  Court,  on  briefs 
and  testimony  taken  before  a  Commissioner  and  was 
by  him  taken  under  advisement  and  a  Memorandum 
Decision  was  handed  down  and  filed  September  8, 
1914.  Motion  for  rehearing  was  submitted  on  briefs 
and  taken  under  advisement  by  the  Court  and  Mem- 
orandum Decision  on  Reconsideration  of  Decision 
on  Merits  was  filed  October  15,  1914. 

DATE  OF  ENTRY  OF  DECREE. 
Decree  of  Dismissal  was  made  and  entered  and 
filed  in  said  District  Court  December  2,  1914,  and 
Notice  of  Appeal  was  served  and  filed  May  4,  1915. 

H.  A.  MARTIN, 
Proctor  for  Libelant  and  Appellant.     [3] 


4  Arthur  F.  Button  vs. 

[Libel  and  Complaint.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington. 

No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libellant. 

vs. 

Steamship  "ALASKAN,"  Her  Boilers,  Engines, 
Machinery,  Boats,  Tackle,  Apparel  and  Fur- 
niture, 

Respondent. 

The  libel  and  complaint  of  Arthur  F.  Hutton,  do- 
ing business  as  Hutton  Machine  Works,  against  the 

steamship  ''Alaskan,"  whereof,  — '■ of  late  was 

master,  her  boilers,  engines,  machinery,  boats,  tackle, 
apparel  and  furniture,  and  against  all  persons  law- 
fully intervening  for  their  interest  therein,  in  a  cause 
of  contract,  civil  and  maritime,  alleges  as  follows : 

First.  That  at  all  times  herein  mentioned  the  li- 
bellant, Arthur  F.  Hutton,  doing  business  as  Hutton 
Machine  Works,  has  been  and  now  is  a  resident  of 
Seattle,  King  County,  Washington,  and  that  he  has 
filed  with  the  clerk  of  the  Superior  Court  for  King 
County,  State  of  Washington,  the  certificate  of  firm 
name,  as  is  by  the  statutes  of  the  State  of  Washing- 
ton in  such  cases  made  and  provided. 

Second.  That  the  said  steamship  "Alaskan,"  now 
lying  at  Seattle,  King  County,  Washington,  in  the 


British  Columbia  Marine  Ry.  Co.,  Ltd.  5 

district  aforesaid,  is  a  vessel  of  about  One  Hundred 
(100)  tons  burden,  and  at  the  time  when  the  said 
cause  of  action  hereinafter  stated  and  set  forth  arose, 
was  enrolled  and  listed  for  the  coasting  trade,  and 
employed  in  the  business  of  commerce,  a  navigation 
between  ports  of  the  different  states  and  territories 
of  the  United  States. 

Third.  That  at  all  times  herein  mentioned  the 
libellant  was  [4]  engaged  in  fitting  out,  furnish- 
ing and  repairing  boats,  together  with  other  lines 
of  trade  connected  with  his  concern  as  the  Hutton 
Machine  Works,  in  Seattle,  King  County,  Washing- 
ton, and  that  between  the  dates  of  the  24th  day  of 
August,  A.  D.  1909,  and  the  29th  day  of  September, 
A.  D.  1909,  the  said  libellant  performed  labor,  ren- 
dered services  and  furnished  materials  upon  the 
said  steamship  ''Alaskan,"  at  the  special  instance 
and  request  of  the  owners  and  operators  of  the  said 
boat  in  said  City  of  Seattle,  King  County,  Washing- 
ton, which  labor  performed,  services  rendered  and 
materials  furnished  upon  said  boat  was  of  the  reason- 
able value  of  Seven  Hundred  and  Fifty-five  Dollars 
and  Forty-eight  Cents,  ($755.48),  which  said  amount 
is  a  lien  upon  the  said  vessel. 

Fourth.  That  the  master  of  said  steamship  or 
vessel  and  her  officers  and  owners  have  never  paid 
to  this  libellant  the  said  sum  of  money,  or  any  part 
thereof  except  the  sum  of  One  Hundred  Fifty-four 
Dollars,  Sixty-one  Cents  ($154.61) ;  and  that  there  is 
now  due  and  owing  to  the  said  libellant  the  sum  of 
Six  Hundred  and  Dollars  and  Eighty-seven  Cents 
($600.87)  which  the  said  master,  officers  and  owners 
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of  the  said  steamship ''Alaskan  "have  wholly  failed, 

neglected  and  refused  to  pay,  and  that  the  said  sum 

of  $600.87  is  now  a  lien  against  the  said  steamship 

''Alaskan,"  which  is  now  lying  at   Seattle,   King 

County,  Washington,  in  said  Western  District  of 

Washington. 

Fifth.  That  all  and  singular  of  the  premises  are 
true  and  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States  and  of  this  Honorable 
Court. 

WHEREFORE,  this  libellant  prays  that  process 
in  due  form  of  law  according  to  the  course  of  this 
Honorable  Court  in  cases  of  admiralty  and  maritime 
jurisdiction  may  issue  against  the  said  steamship, 
her  boilers,  engines,  machinery,  boats,  tackle,  ap- 
parel [5]  and  furniture,  and  that  all  persons 
claiming  any  right,  title  or  interest  in  the  said  steam- 
ship, or  vessel,  may  be  cited  to  appear  and  answer 
upon  oath,  all  and  singular  matters  aforesaid,  and 
that  your  libellant  may  have  judgment  herein  in  the 
sum  of  Six  Hundred  Dollars  and  Eighty-seven 
Cents  ($600.87),  together  with  the  costs  and  disburse- 
ments herein,  and  that  the  said  steamship  may  be 
condemned  and  sold  to  pay  the  demands  and  claims 
of  your  libellant  aforesaid,  with  interest  and  costs 
and  that  the  libellant  may  have  such  other  and  fur- 
ther relief  as  in  law  and  justice  he  may  be  entitled. 
Doing  Business  as  Hutton  Machine  Works. 
H.  A.  MARTIN, 

Proctor  for  Libellant. 

ARTHUR  F.  HUTTON, 
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Western  District 
of  Washington, — ss. 

Arthur  F.  Hutton,  being  first  duly  sworn,  upon 
oath  deposes  and  says :  That  he  is  the  Arthur  F.  Hut- 
ton  who  is  the  proprietor  of  the  Hutton  Machine 
Works,  and  that  he  is  the  libellant  above  named  who 
has  subscribed  to  the  foregoing  libel ;  that  he  has  read 
the  said  libel,  knows  the  contents  thereof  and  believes 
the  same  to  be  true. 

ARTHUR  F.  HUTTON. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  July,  A.  D.  1912. 

[Seal  of  Notary]  LE  ROY  L.  TODD, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

[Indorsed]:  Libel.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  July  30,  1912. 
A.  W.  Engle,  Clerk.     By  S.,  Deputy.     [6] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

IN  ADMIRALTY— No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON MACHINE  WORKS, 

Libelant, 
vs. 

Steamship   '^ ALASKAN,"   Her   Boilers,   Engines, 
Machinery,  etc., 

Respondent. 
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BRITISH   COLUMBIA   MARINE   RAILWAYS 
COMPANY,  LTD.,  a  Corporation, 

Intervening  Claimant. 

Answer. 

Comes  now  the  claimant  herein  and  answering  the 
libel  and  complaint  of  the  libelant,  denies  and  alleges 
as  follows: 

I. 

Answering  paragraph  FIRST  of  said  libel,  this 
claimant  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  or  falsity  of  the  alle- 
gations therein  contained  and  therefore  denies  the 
same. 

IL 

Answering  paragraph  THIRD  of  said  libel,  this 
claimant  specifically  denies  that  labor  services  or 
materials  were  furnished  to  the  steamship  "Alas- 
kan" at  the  special  instance  and  request  of  the  own- 
ers and  operators,  and  that  the  sum  therein  alleged 
or  any  other  sum  is  a  lien  upon  the  said  vessel,  and 
as  to  the  other  allegations  therein  contained  this 
claimant  has  no  knowledge  or  information  sufficient 
to  form  a  belief,  and  therefore  denies  the  same. 

III. 

Answering  paragraph  FOURTH  this  claimant  de- 
nies that  the  said  sum  of  $600.87,  or  any  sum,  is  a 
lien  against  the  said  vessel,  and  as  to  the  other  alle- 
gations therein  contained  this  claimant  has  no  knowl- 
edge or  information  sufficient  to  fomi  a  belief,  and 
therefore  denies  the  same.     [7] 

WHEREFORE,  the  claimant  prays  that  the 
prayer  of  the  libelant  be  not  allowed  and  that  the 
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claimant  be  decreed  possession  of  the  said  vessel,  free 
from  libelant's  alleged  lien,  and  that  claimant  may 
have  judgment  for  its  costs  and  disbursements  and 
such  other  reief  as  to  Court  may  seem  meet. 

RICHARD  SAXE  JONES, 

IRA  BRONSON, 

Proctors  for  Claimant. 
State  of  Washington, 
County  of  King, — ss. 

Ira  BRONSON,  being  duly  sworn,  deposes  and 
says :  That  he  is  an  attorney  for  the  British  Columbia 
Marine  Railways  Company,  Ltd.,  claimant  in  the 
above-entitled  action ;  that  he  has  read  the  foregoing 
answer,  knows  the  contents  thereof  and  that  the  same 
are  true ;  that  he  makes  this  affidavit  for  the  reason 
that  none  of  claimant's  officers  are  at  present  within 
the  jurisdiction. 

IRA  BRONSON, 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  September,  1912. 

[Seal]  ROBERT  W.  REID, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

Due  service  of  a  copy  hereof  admitted  this  11th 
day  of  Sept.,  1912. 

H.  A.  MARTIN. 

[Indorsed] :  Answer.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Sep.  11,  1912. 
Frank  L.  Crosby,  Clerk.  By  F.  S.  Simpkins,  Dep- 
uty.    [8] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

IN  ADMIRALTY— No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 
vs. 

Steamship   ''ALASKAN,"   Her   Boilers,    Engines, 
Machinery,  etc., 

Respondent. 

BRITISH   COLUMBIA   MARINE   RAILWAYS 
COMPANY,  LTD.,  a  Corporation, 

Intervening  Claimant. 

Stipulation  [That  Libel  may  be  Amended,  etc.] 
IT  IS  HEREBY  STIPULATED  AND  AGREED 
by  and  between  the  parties  to  the  above-entitled  ac- 
tion, by  and  through  their  respective  attorneys,  that 
the  libel  heretofore  filed  by  the  libelant  herein,  may 
be  amended,  by  amending  the  fourth  paragraph 
thereof  to  read  as  follows : 

FOURTH. 
That  the  master  of  said  steamship  or  vessel  and 
her  officers  and  owners  have  never  paid  to  this  libel- 
ant the  said  sum  of  money  or  any  part  thereof,  ex- 
cept the  sum  of  One  Hundred  Fifty-four  and 
61/100  ($154.61)  Dollars,  and  that  there  is  now  due 
and  owing  to  said  libelant  the  sum  of  Six  Hundred 
and  87/100  ($600.87)  Dollars,  which  the  said  mas- 
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ter,  officers  and  owners  of  the  said  steamship  ''Alas- 
kan" have  wholly  failed,  neglected  and  refused  to 
pay  and  that  the  said  sum  of  Six  Hundred  and 
87/100  ($600.87)  Dollars  is  now  a  lien  against  the 
said  steamship  "Alaskan"  under  that  certain  act  of 
the  laws  of  the  State  of  Washington,  entitled  "An 
act  relating  to  liens  upon  steamers  and  boats,  their 
tackle,  apparel  and  furniture  and  amending  Section 
5953  of  Ballinger's  Annotated  Codes  and  Statutes 
of  the  State  of  Washington"  being  Chapter  24  of 
the  Laws  of  1901,  page  21  of  the  Session  Laws  of 
the  State  of  Washington  and  being  Section  1182  of 
Remington  &  Ballinger's  Annotated  Code  of  the 
State  of  Washington,  and  in  Admiralty,  and  that 
the  said  steamship  "Alaskan"  was  at  the  time  [9] 
of  the  filing  of  the  libel  herein  l3dng  at  Seattle,  King 
County,  Washington,  in  the  Western  District  of 
Washington, 

AND  IT  IS  FURTHER  STIPULATED  AND 
AGREED  that  the  answer  heretofore  filed  to  the 
libel  herein,  may  stand  as  an  answer  to  the  amended 
libel  herein. 

Dated  at  Seattle,  Washington,  this  31st  day  of 
January,  A.  D.  1903. 

H.  A.  MARTIN, 

Proctor  for  Libelant. 
IRA  BRONSON, 
J.  S.  ROBINSON, 
Proctors    for    Respondent    and    for    Intervening 
Claimant. 
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[Indorsed] :  Stipulation.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  June  29, 
1914.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L., 
Deputy.     [10] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

IN  ADMIRALTY— No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 
vs. 

Steamship  "ALASKAN,"  her  Boilers,  Engines, 
Machinery,  Boats,  Tackle,  Apparel  and  Fur- 
niture, 

Respondent. 

BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD.,  a 
Corporation, 

Intervening  Claimant. 

Amended  Libel. 

The  libel  and  complaint  of  Arthur  F.  Hutton,  do- 
ing business  as  Hutton  Machine  Works,  against  the 

steamship  "Alaskan,"  whereof  of  late  was 

master,  her  boilers,  engines,  machinery,  boats,  tackle, 
apparel  and  furniture,  and  against  all  persons  law- 
fully intervening  for  their  interest  therein,  in  a 
cause  of  contract,  civil  and  maritime,  alleges  as  fol- 
lows : 

First.  That  at  all  times  herein  mentioned  the 
libelant,  Arthur  F.  Hutton,  doing  business  as  Hutton 
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Machine  Works,  has  been,  and  now  is  a  resident  of 
Seattle,  King  County,  Washington,  and  that  he  has 
filed  with  the  clerk  of  the  Superior  Court  for  King 
County,  State  of  Washington,  the  certificate  of  firm 
name,  as  is  by  the  statutes  of  the  State  of  Washing- 
ton, in  such  cases  made  and  provided. 

Second.  That  the  said  steamship  "Alaskan," 
now  lying  at  Seattle,  King  County,  Washington,  in 
the  district  aforesaid,  is  a  vessel  of  about  one  hun- 
dred (100)  tons  burden,  and  at  the  time  when  the 
said  cause  of  action  hereinafter  stated  and  set  forth 
arose,  was  enrolled  and  listed  for  the  coasting  trade, 
and  employed  in  the  [11]  business  of  commerce, 
a  navigation  between  ports  of  the  different  states 
and  territories  of  the  United  States. 

Third.  That  at  all  times  herein  mentioned  the 
libelant  was  engaged  in  fitting  out,  furnishing  and 
repairing  boats,  together  with  other  lines  of  trade 
connected  with  his  concern  as  the  Hutton  Machine 
Works,  in  Seattle,  King  County,  Washington,  and 
that  between  the  dates  of  the  24th  day  of  August 
A.  D.  1909,  and  the  29th  day  of  September  A.  D. 
1900,  the  said  libelant  performed  labor,  rendered 
services  and  furnished  materials  upon  the  said 
steamship  "Alaskan,"  at  the  special  instance  and  re- 
quest of  the  ow,ners  and  operators  of  the  said  boat  in 
said  City  of  Seattle,  King  County,  Washington, 
which  labor  performed,  services  rendered  and  mate- 
rials furnished  upon  said  boat  was  of  the  reasonable 
value  of  Seven  Hundred  Fifty-five  and  48/100 
($755.48)  Dollars,  which  said  amount  is  a  lien  upon 
the  said  vessel. 
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Fourth.  That  the  master  of  said  steamship  or 
vessel  and  her  officers  and  owners  have  never  paid  to 
this  libelant  the  said  sum  of  money,  or  any  part 
thereof,  except  the  sum  of  One  Hundred  Fifty-four 
and  61/100  ($154.61)  Dollars,  and  that  there  is  now 
due  and  owing  to  said  libelant  the  sum  of  Six  Hun- 
dred and  87/100  ($600.87)  Dollars,  which  the  said 
master,  officers  and  owners  of  the  said  steamship 
"Alaskan"  have  wholly  failed,  neglected  and  refused 
to  pay  and  that  the  said  sum  of  Six  Hundred  and 
87/100  ($600.87)  Dollars  is  now  a  lien  against  the 
said  steamship  "Alaskan"  under  that  certain  act  of 
the  laws  of  the  State  of  Washington,  entitled  "An 
act  relating  to  liens  upon  steamers  and  boats,  their 
tackle,  apparel  and  furniture  and  amending  Section 
5953  of  Ballinger's  Annotated  Codes  and  Statutes  of 
the  State  of  Washington"  being  Chapter  24  of  the 
Laws  of  1901,  page  21  of  the  Session  Laws  of  the 
State  of  Washington  and  being  Section  [12] 
1182  of  Remington  &  Ballinger's  Annotated  Code  of 
the  State  of  Washington,  and  in  Admiralty,  and  that 
the  said  steamship  "Alaskan"  was,  at  the  time  of 
the  filing  of  the  libel  herein,  lying  at  Seattle,  King 
County,  Washington,  in  the  Western  District  of 
Washington. 

Fifth.  That  all  and  singular  of  the  premises  are 
true  and  within  the  admiralty  and  maritime  jurisdic- 
tion of  the  United  States  and  of  this  Honorable 
Court. 

AVHEREFORE,  this  libelant  prays  that  process  in 
due  form  of  law  according  to  the  course  of  this  Hon- 
orable Court  in  cases  of  admiralty  and  maritime 
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jurisdiction  may  issue  against  the  said  steamship, 
her  boilers,  engines,  machinery,  boats,  tackle,  ap- 
parel and  furniture,  and  that  all  persons  claiming 
any  right,  title  or  interest  in  said  steamship  or  ves- 
sel, may  be  cited  to  appear  and  answer  upon  oath,  all 
and  singular  matters  aforesaid,  and  that  your  libel- 
ant may  have  judgment  herein  the  sum  of  Six  Hun- 
dred and  87/100'  ($600.87)  Dollars,  together  with  the 
costs  and  disbursements  herein,  and  that  the  said 
steamship  may  be  condemned  and  sold  to  pay  the 
demands  and  claims  of  your  libelant  aforesaid,  with 
interest  and  costs  and  that  the  libelant  may  have 
such  other  and  further  relief  as  in  law  and  justice  he 

may  be  entitled. 

A.  F.  BUTTON, 

H.  A.  Martin. 

Proctors  for  Libelant.     [13] 

•State  of  Washington, 
'County  of  King, — ss. 

Arthur  F.  Hutton  being  first  duly  sworn  upon 
oath  deposes  and  says :  That  he  is  the  Arthur  F.  Hut- 
ton  who  is  the  proprietor  of  the  Hutton  Machine 
Works  and  that  he  is  the  libelant  above  named  who 
has  subscribed  to  the  foregoing  libel;  that  he  has 
read  the  said  amended  libel,  knows  the  contents 
thereof  and  believes  the  same  to  be  true. 

ARTHUR  F.  HUTTON. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  March,  A.  D.  1913. 

[Seal]  H.  A.  MARTIN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
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(Service  of  within  amended  libel  and  receipt  of 
copy  admitted  this  4th  day  of  June,  1913.  Ira  Bron- 
son,  Attorney  for  Claimant  and  Respondent. 

[Indorsed] :  Amended  Libel.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  Jun. 
29,  1914.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L., 
Deputy.     [14] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

IN  ADMIRALTY— No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 

vs. 

Steamship    "ALASKAN,"    her    Boilers,    Engines, 
Machinery,  etc., 

Respondent. 

BRITISH    COLUMBIA    MARINE    RAILWAYS 
COMPANY,  LTD.,  a  Corporation, 

Intervening  Claimant. 

Order  of  Reference. 
This  cause  coming  regularly  on  for  hearing  on  the 
motion  of  the  libelant  for  an  order  of  reference, 
referring  the  above-entitled  matter  to  a  Conunis- 
sioner  for  the  taking  of  testimony  herein  and  it  ap- 
pearing to  the  Court  that  the  libelant  has  heretofore 
filed  his  libel  herein  against  the  steamship  "Alas- 
kan" and  that  thereafter  upon  the  seizure  of  the  said 
boat  the  British  Columbia  Marine  Railways  Com- 
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pany,  Ltd.,  a  corporation,  appeared  herein  as  inter- 
vening claimant  and  filed  its  answer  herein  denying 
the  allegation  of  the  libel,  and  the  Court  being  fully 
advised  in  the  premises,  it  is  hereby  ordered,  ad- 
judged and  decreed  that  the  above-entitled  matter 
be  and  the  same  is  hereby  referred  to  William  D. 
Totten  as  a  Commissioner  for  the  taking  of  the  testi- 
mony herein  with  directions  to  take  the  testimony 
herein  and  return  the  same  to  this  court. 

Done  in  open  court  this  21st  day  of  November, 
A.  D.  1912. 

CLINTON  W.  HOWARD, 

Judge.     [15] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

IN  ADMIRALTY— No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 
vs. 

Steamship    "ALASKAN,"    her    Boilers,    Engines, 

Machinery,  etc.. 

Respondent. 

BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD.,  a 

Corporation, 

Intervening  Claimant. 

Stipulation  [That  Paragraph  3  of  Libel  May  be 
Amended.] 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  libelant  and  the  intervening  claimant  that  para- 
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graph  three  of  the  libel  may  be  amended  by  inserting- 
the  total  amount  of  the  repairs  to  make  it  read 
$755.48  instead  of  $655.48. 

H.  A.  MARTIN, 

Proctors  for  Libelant, 
J.  S.  ROBINSON, 
Of  Proctors  for  Intervening  Claimant.     [16] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

IN  ADMIRALTY— No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 
vs. 
Steamship    "ALASKAN,"    her    Boilers,    Engines, 
Machinery,  etc.. 

Respondent. 
BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD., 
a  Corporation, 

Intervening  Claimant. 

In  the  above-entitled  cause,  pursuant  to  the  order 
of  the  Honorable  Clinton  W.  Howard,  Judge  of  the 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  In  Admir- 
alty, dated  the  21st  day  of  November,  1912,  the  fol- 
lowing proceedings  were  had  and  testimony  taken 
before  me. 

On  the  10th  day  of  December,  1912,  at  10  o'clock 
in  the  forenoon,  personally  appeared  before  me,  H. 
^.  Martin,  Esq.,  proctor  for  libelant,  and  Messrs. 
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Richard  Saxe  Jones  and  Ira  Bronson,  proctors,  and 
J.  S.  Robinson,  Esq.,  representing  the  respondent 
and  intervening  claimant,  and  thereupon  the  follow- 
ing testimony  was  taken :     [17] 

[Testimony  of  John  Urbanek,  for  Libelant.] 
JOHN  URBANEK,  produced  as  a  witness  on  be- 
half of  the  libelant,  being  first  duly  sworn,  on  oath 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  MARTIN.) 

Q.  What  is  your  full  name? 

A.  John  Urbanek. 

Q.  Mr.  Urbanek,  you  were  the  chief  engineer  on 
the  steamer  "Alaskan"  in  September,  1900? 

A.  Yes,  sir. 

Q.  And  you  were  chief  engineer  during  the  times 
at  which  these  repairs  were  made  for  which  libelant 
is  suing?        A.  Yes,  sir. 

Q.  Were  you  present  when  Mr.  Hutton  made  ar- 
rangements for  the  making  of  these  repairs? 

A.  I  was. 

■Q.  Just  state  what  arrangements  were  made. 

A.  I  was  hired  by  a  man  named  Reeves  in  our 
association,  and  was  sent  to  the  steamer  "Alaskan" 
at  Eagle  Harbor  to  make  a  survey  and  find  out  what 
repairs  were  necessary  and  give  the  repair  list  to 
Mr.  Bradford.  I  went  over  there  on  a  Monday,  I 
think  it  was,  I  was  hired  on  Saturday,  and  made  a 
general  survey  of  what  things  were  necessary  to  be 
done,  and  made  a  copy  of  the  list  and  handed  it  to 
Mr.  Bradford,  and  gave  it  to  him  and  he  acknowl- 
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edged  it,  and  later  on,  about,  I  suppose  about  an 
hour  or  two  after,  I  happened  to  go  across  the  street 
towards  the  Colman  Dock  and  there  was  Mr.  Brad- 
ford in  front  of  the  Hutton  shop  having  the  repair 
list  explaining  to  Mr.  Hutton  what  was  necessary  to 
be  done  on  the  steamer  "Alaskan,"  and  as  I  was 
going  across  he  happened  to  see  me  and  he  told  Mr. 
Hutton  [18]  in  my  presence  the  work  to  be  done 
accordingly,  and  I  was  accepted  as  chief  engineer  by 
him  also. 

Q.  Who  was  Mr.  Bradford? 

A.  Mr.  Bradford  is  manager  and  an  owner  of  the 
steamer  "Alaskan." 

Q.  Were  these  repairs  made  under  your  super- 
vision, your  direct  supervision?        A.  Yes,  sir. 

Q.  After  they  w^ere  made,  did  Mr.  Hutton  furnish 
you  a  statement  of  the  repairs? 

A.  There  was  a  bill  came  and  I  signed  the  bill  for 
the  work. 

Q.  I  wdll  ask  you  to  examine  this  bill,  and  say  if 
that  w^as  the  bill  furnished  for  your  approval  and 
inspection  ? 

A.  Yes,  sir,  it  is  correct,  with  my  signature  to  it. 

Q.  You  signed  this  in  both  of  these  places'? 

A.  I  did,  yes,  sir. 

Q.  And  the  work  set  forth  by  this  statement  here 
w^as  done  by  the  Hutton  Machine  Works  on  this  boat 
and  under  your  supervision?       A.  Yes,  sir,  entirely. 

Q.  You  knew  at  the  time  this  statement  was 
handed  you  that  it  w^as  a  correct  statement  of  the 
work  done?        A.  Yes,  sir. 
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By  Mr.  MARTIN. — I  will  ask  to  introduce  this 
statement  in  evidence. 

By  Mr.  ROBINSON.— No  objection. 

By  the  COURT.— Statement  of  account  offered  by 
the  libelant,  purporting  to  show  services  rendered 
and  material  furnished  by  the  Hutton  Machine 
Works  to  the  steamer  "Alaskan,"  is  offered  in  evi- 
dence by  the  libelant  and  received,  and  marked 
Libelant's  Exhibit  "A." 

No  cross-examination.     [19] 

[Testimony  of  Arthur  F.  Hutton,  for  Libelant.] 
ARTHUR  F.  HUTTON,  produced  as  a  witness  on 

behalf  of  the  libelant,  being  first  duly  sworn,  on 

oath  testified  as  follows : 

Direct  Examination. 
(By  Mr.  MARTIN.) 

Q.  You  may  state  your  name.        A.  A.  F.  Hutton. 

Q.  You  are  the  libelant  in  this  case,  are  you,  Mr. 
Hutton  I        A.  I  am. 

Q.  What  business  are  you  engaged  in,  Mr.  Hut- 
ton?       A.  Machine  and  repair  business. 

Q.  And  was  so  engaged  during  the  time  for  which 
the  libel  was  brought '^        A.  I  was. 

Q.  I  will  ask  you  what,  if  any,  work  you  had  to 
do  on  the  steamer  "Alaskan"  in  September  and  sub- 
sequent to  September,  1909'? 

A.  General  repairs  to  fit  the  boat  for  operation. 

Q.  How  did  you  happen  to  make  these  *? 

A.  Upon  the  authorization  of  H.  C.  Bradford. 

Q.  Who  is  H.  C.  Bradford? 
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A.  Representative  of  the  Alaska  Steamship  Com- 
pany, owners  of  the  vessel  "Alaskan," — the  Steamer 
Alaskan  Company. 

Q.  After  you  had  made  these  repairs,  what  did  you 
do  then?        A.  Presented  our  bill  for  them. 

Q.  Is  this  bill  which  has  been  introduced  as  Libel- 
ant's Exhibit  "A,"  the  bill  that  you  presented  for 
them?        A.  It  is  the  bill. 

Q.  Whom  did  you  first  present  that  bill  to? 

A.  Mr.  Bradford. 

Q.  You  also  presented  it  to  Mr.  Urbanek,  did  you? 
[20] 

A.  I  presented  it  to  Mr.  Urbanek, — allow  me  to 
correct  myself.  I  presented  it  to  Mr.  Bradford  after 
Mr.  Urbanek 's  signature. 

Q.  How  is  this  made  up? 

A.  Made  up  in  the  form  shown. 

Q.  From  what  did  you  make  this  bill  up? 

A.  From  our  time  sheets,  and  bills  of  material 
rendered  to  us  from  people  we  bought  from. 

Q.  What  became  of  these  time  sheets  and  bills  ? 

A.  I  believe  they  are  destroyed. 

Q.  Have  you  any  other  showing  the  time  spent 
and  material  used? 

A.  No,  this  is  the  only  way  we  keep  our  books. 

Q.  And  it  was  made  up  at  that  time  ? 

A.  At  that  time. 

Q.  You  know  it  was  correct? 

A.  I  know  of  my  own  knowledge  it  is  correct. 

Q.  And  this  labor  and  material  was  all  furnished 
on  that  boat  at  that  time?        A.  Yes,  sir. 
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Q.  Was  anything  paid  on  this  account? 

A.  About  $154.61  paid  on  this  account. 

Q.  Who  paid  that?        A.  Mr.  Bradford. 

Q.  I  will  ask  whose  credit  these  repairs  were  made 
on,  whether  the  credit  of  the  boat  or  credit  of  the 
company?        A.  Credit  of  the  vessel. 

Q.  Would  you  have  made  these  repairs  on  any- 
thing but  the  credit  of  the  vessel? 

A.  I  would  not. 

Q.  Has  this  balance  or  any  part  of  it  ever  been 
paid  since  the  payment  of  $154.61  ?     [21] 

A.  Not  since. 

Q.  Have  you  ever  made  any  effort  to  collect  this 
balance?        A.  Several. 

Q.  Do  you  know  where  this  boat  has  been  for  the 
past  three  years,  whether  or  not  it  has  been  in  the 
jurisdiction  of  the  United  States  Court? 

A.  Been  out  of  the  jurisdiction  of  the  United 
States  Court,  out  in  the  British  Columbia  waters,  I 
believe,  I  know  she  is. 

No  cross-examination.     [22] 

[Testimony  of  H.  C.  Bradford,  for  Libelant.] 

And  afterwards,  on  the  31st  day  of  October,  1913, 
at  the  hour  of  2:30  o'clock  P.  M.,  personally  ap- 
peared H.  C.  BRADFORD,  a  witness  on  behalf  of 
the  steamship  "Alaskan"  respondent  and  intervening 
claimant,  and  J.  S.  Robinson,  Esq.,  Proctor,  repre- 
senting said  respondent  and  intervening  claimant; 
and  H.  A.  Martin,  Esq.,  Proctor  for  the  libellant, 
and  the  said  witness  being  first  duly  sworn,  on  oath 
testified  as  follows; 
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Direct  Examination. 
(By  Mr.  ROBINSON.) 

Q.  Your  name  is  H.  C.  Bradford? 

A.  H.  C.  Bradford,  yes,  sir. 

Q:  Mr.  Bradford,  were  you  an  agent  for  the 
owners  of  the  steamship  "Alaskan"  in  September, 
1909?        A.  Yes,  sir. 

Q.  Who  was  the  owner  of  the  steamship 
"Alaskan"  at  that  time? 

A.  Mr.  C.  H.  Black  and  H.  C.  Strong. 

Q.  And  was  it  owned  by  a  corporation? 

A.  Yes,  it  was;  called  the  Steamer  Alaskan  Co., 
Inc. 

Q.  Do  you  mean  that  they  were  the  holders  of  the 
stock  of  the  corporation  which  owned  it? 

A.  They  were  the  holders  of  the  stock  in  the  cor- 
poration. 

Q.  Did  you  hold  any  stock  or  own  any  interest 
in  any  way  yourself?        A.  I  did  not. 

Q.  As  I  understand  you,  you  acted  as  agent  for 
them?        A.  Yes,  sir. 

Q.  Mr.  Bradford,  do  you  remember,  or  do  you  not 
remember,  of  ordering  some  repairs  made  on  the 
steamship  "Alaskan"  in  the  engineer's  department 
in  September,  1909? 

A.  Let  me  see,  there  were  some  repairs  that  I 
ordered,  yes. 

Q.  Did  you  have  a  talk  with  Mr.  Arthur  Hutton 
concerning  some  repairs  to  be  made  on  the  steamship 
"Alaskan"  at  about  that  time? 

A.  I  couldn't  say  what  time  it  was,  I  don't  know; 
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we  had  some  repairs  in  August,  I  think.     [23] 

Q.  1900,  in  the  fall,  anyway  ?        A.  Yes,  sir. 

Q.  Did  you  order  those  certain  repairs  to  be  made 
by  Mr.  Arthur  Hutton,  about  that  time  ?        A.  Yes. 

Q.  Do  you  remember  where  you  saw  Mr.  Hutton 
and  talked  with  him? 

A.  I  think  in  front  of  his  place  of  business. 

Q.  Where  was  that? 

A.  I  think  at  that  time  it  was  on  Railroad  Avenue. 

Q.  Was  there  any  agreement  made  concerning 
the  payment  for  these  repairs? 

A.  There  was  none. 

Q.  Did  Mr.  Hutton,  or  you,  either  of  you,  say  any- 
thing specifically  upon  what  credit  these  repairs  were 
to  be  made?        A.  No,  we  did  not. 

Q.  I  will  ask  you  directly  whether  or  not  you  told 
Mr.  Hutton  that  these  repairs  were  to  be  made  on  the 
credit  of  the  vessel. 

A.  I  did  not.  I  didn't  order  these  repairs  made  as 
far  as  the  bill  goes. 

Q.  Did  you  ever,  at  any  time,  Mr.  Bradford,  en- 
gage Mr.  Hutton  to  make  any  repairs  on  the  steam- 
ship "Alaskan"  under  an  agreement  that  the 
credit  of  the  vessel  should  be  pledged  for  the  pay- 
ment of  the  bill?        A.  No,  I  did  not.     [24] 

Cross-examination. 
(By  Mr.  H.  A.  MARTIN.) 

Q.  You  were  manager  of  the  Steamer  Alaskan 
Company?        A.  I  was  simply  acting  as  agent. 

Q.  You  were  designated  as  manager? 

A.  Not  of  the  Alaskan. 
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Q.  What  company  were  you  manager  of  ? 

A.  Northland  Steamship  Company. 

Q.  Was  that  in  existence  in  1909  ^        A.  Oh,  yes. 

,Q.  Is  the  Steamer  Alaskan  Company  in  existence 
now?        A.  I  think  not. 

Q.  When  did  it  go  out  of  existence  ? 

A.  I  don't  know. 

Q.  Do  you  know  at  about  what  time? 

A.  I  really  don't  know  anything  about  it. 

Q.  What  was  the  reason  for  the  Steamer 
** Alaskan"  going  out  of  existence? 

A.  Because  they  chartered  her  to  the  Everett 
Navigation  Company. 

Q.  And  afterwards  sold  her?        A.  Yes. 

Q.  What  connection  did  they  have  with  the  Ket- 
chikan Steamship  Company  ? 

A.  The  Ketchikan  Steamship  Company  was  when 
she  was  operated  first  in  carrying  mails  and  after- 
wards they  incorporated  her. 

Q.  In  the  Steamer  "Alaskan"?        A.  Yes. 

Q.  The  Ketchikan  was  in  existence  about  the  same 
time  as  the  Steamer  Alaskan  Company?     [25] 

A.  No,  because  we  finished  carrying  mails ;  we  re- 
tained the  Alaskan  and  sold  the  other  business,  and 
called  it  the  Alaskan,  Incorporated. 

Q.  What  was  the  financial  condition  of  the 
Steamer  Alaskan  Company  during  this  year? 

A.  I  couldn't  tell  you  that. 

Q.  It  wasn't  very  good,  was  it? 

A.  Well,  it  had  the  value  of  the  boat. 

Q.  Outside  of  that,  it  had  no  financial  resources 
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whatever?        A.  I  don't  know;  I  was  simply  agent. 

Q.  You  didn't  know  anything  about  its  finances'? 

A.  No  further  than  the  boat. 

Q.  You  know  that  the  reputation  this  company 
had  was  not  very  good,  financially,  during  that  time  ? 

A.  No,  I  do  not. 

Q.  You  won't  deny  that  that  is  a  fact? 

A.  I  don't  even  know;  I  will  not  deny  anything. 

Q.  You  say  Mr.  Hutton  did  not  make  these  repairs 
through  your  order  ? 

A.  Not  the  bill  that  he  has  brought  against  us. 

Q.  What  repairs  did  he  make? 

A.  Previous  repairs  that  were  made,  and  for 
which  we  paid. 

Q.  You  knew  Hutton  was  making  the  repairs  dur- 
ing all  that  time  ?        A.  Not  during  this  time. 

Q.  Do  you  mean  to  say  you  didn  't  know  that  he  was 
making  of  these  repairs  for  which  this  bill  was 
rendered?        A.  No,  I  did  not. 

Q.  And  this  bill  was  handed  to  you  after  the  re- 
pairs were  made  ?        A.  Yes,  sir.     [26] 

Q.  What  did  you  tell  Hutton  then? 

A.  I  told  him  I  didn't  know  anything  about  it,  the 
work  had  been  ordered  by  the  engineer  of  the  charter 
parties. 

Q.  Didn 't  the  engineer  make  out  a  list  of  the  work 
and  take  it  to  you,  and  you  took  it  to  Mr.  Hutton  at 
his  place  of  business  and  have  him  do  the  work  ? 

A.  Not  on  this  bill. 

Q.  What  bill  was  it  then? 

A.  It  was  a  previous  bill  that  the  engineer  made  up 
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on  a  piece  of  yellow  paper  like  this,  which  I  asked  Mr. 

Hutton  to  do,  that  work  was  done  and  the  bill  was 

paid. 

Q.  Who  was  the  engineer  ?        A.  Mr.  Urbaneck. 

Q.  All  repairs  made  on  this  boat  were  made  under 
the  direction  of  Mr.  Urbanisk  ? 

A.  The  first  repairs — the  first  bill. 

Q.  And  the  second  bill  also  ? 

A.  I  don't  know. 

Q.  He  was  the  chief  engineer  of  the  boat  all  the 
time?        A.  Yes,  sir. 

Q.  Who  was  the  master  of  the  boat  at  that  time  ? 

A.  I  don't  know. 

Q.  Don't  you  know? 

A.  I  had  nothing  to  say  as  to  who  the  master  was 
to  be. 

Q.  And  you  don't  know  who  the  master  of  the  boat 
was  at  the  time  these  repairs  were  made  ? 

A.  No,  I  don't  know. 

Q.  How  much  did  the  bill  amount  to  that  you 
ordered  done?        A.  I  couldn't  remember  now. 

Q.  You  know  who  paid  that? 

A.  I  must  have  paid  it  myself,  as  the  agent.     [27] 

Q.  Did  it  amount  to  oyer  $100? 

A.  I  should  think  so. 

Q.  Oyer  $150? 

A.  I  would  think  it  amounted  to  more  than  that. 

Q.  You  neyer  paid  anything  on  this  bill  at  all? 

A.  Not  that  I  know  of. 

Q.  Do  you  recollect  two  bills  being  presented  to 
you,  signed  by  Mr.  Urbanick,  the  chief  engineer? 
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A.  No,  I  don't. 

Q.  Those  were  not  presented  to  you  at  all? 
A.  I  don't  know;  I  don't  remember. 
Q.  Did  you  ever  see  this?     (Libellant's  Exhibit 

A.  I  must  have  seen  it,  but  not  to  remember  the 
amounts. 

Q.  That  is  Libellant  's  Exhibit "  A. "  Did  you  ever 
see  this  signature?        A.  I  don't  remember. 

Q.  You  won't  deny  that  these  two  bills,  signed  by 
John  P.  Urbanick,  chief  engineer  of  the  steamer 
*' Alaskan,"  were  presented  to  you  at  all? 

A.  No,  I  won't  deny  that. 

Q.  And  wasn't  the  sum  of  $154.61  paid  by  you  on 
this  account  after  Mr.  Urbanick  signed  these  bills 
and  presented  them  to  you  ? 

A.  I  don 't  know  whether  it  was  on  that  account  or 
not;  I  think  perhaps  they  ran  the  bills  together.  I 
remember  paying  one  bill  for  work  that  I  ordered 
done,  but  what  the  amount  was  I  don't  remember 
now. 

Q.  You  don't  remember  whether  it  was  after  this 
whole  bill  had  been  rendered  to  you  or  not? 

A.  No,  I  don't  remember  that. 

Q.  These  repairs  were  necessary  to  the  operation 
of  the  boat  ?     [28]         A.  I  don't  know  that. 

Q.  Didn't  you  go  and  see  when  Mr.  Urbanick  asked 
for  repairs  to  be  made  ? 

A.  Not  for  this  bill,  but  the  repairs  he  ordered  at 
first  he  did. 

Q.  Didn't  you  ask  Mr.  Hutton  to  go  ahead  with 
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the  repairs  that  were  necessary  ? 

A.  No,  to  make  what  repairs  were  ordered  by  Mr. 
Urbaniek  on  that  slip  of  paper. 

Q.  Mr.  Strong  has  not  told  you  that  you  personally 
must  pay  that  bill  ?        A.  He  did  tell  me  that. 

Q.  Why  did  he  tell  you  that? 

A.  Because  he  probably  thought  the  repairs  had 
been  made  under  my  orders  and  had  to  be  paid  for. 

Q.  Why  did  he  tell  you  you  personally  had  to  pay 
that  bill  ?        A.  Because  I  was  acting  as  agent. 

Q.  And  you  were  making  arrangements  to  pay  it 
at  one  time,  were  you  not  ? 

A.  Yes,  at  first  I  said  I  would  pay  it. 

Q.  Now,  will  you  tell  me  why  you  said  you  would 
pay  it  at  first,  when  you  did  not  authorize  the  orders  ? 

A.  Simply  because  they  were  asking  me  to  pay  it. 

Q.  And  you  considered  that  as  sufficient  reason 
that  you  should  pay  it,  although  you  had  never 
ordered  the  work  done  ? 

A.  Because  there  were  other  things  at  issue  that 
would  have  made  a  difference  to  me  on  other  stock 
in  the  other  company. 

Q.  It  would  have  made  a  difference  of  $600.00  to 
you?        A.  Yes. 

Q.  Why  didn  't  they  insist  on  your  paying  it  ? 

A.  I  don't  know.     [29] 

Q.  Did  it  make  this  difference  to  you  when  you 
didn't  pay  it?        A.  It  has  not  as  yet. 

Q.  You  won't  say  that  these  repairs,  represented 
by  these — by  this  bill  here,  were  not  necessary  to  the 
operation  of  the  boat,  will  you? 
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A.  I  don't  know  anything  about  these  repairs  on 
this  one  bill  in  particular. 

Q.  When  did  you  order  the  work  done  which  you 
now  admit  you  had  Hutton  do  1 

A.  I  couldn't  tell  the  exact  date,  I  think  the  latter 
part  of  August. 

Q.  The  latter  part  of  August  f        A.  I  think  so. 

Q.  How  long  did  it  take  him  to  do  that  work  ? 

A.  I  don 't  know  that. 

Q.  That  was  a  considerable  bill  of  work,  was  it 
not? 

A.  I  don't  remember  just  what  it  was,  it  wasn't 
supposed  to  be  very  much,  I  know,  the  time  before  it 
was  ordered. 

Q.  It  took  him  about  two  weeks  to  do  the  work, 
didn  't  it  ?        A.I  don 't  know. 

Q.  Now,  don't  you  know  that  the  first  bill  of  work 
that  he  did  amounted  to  66  cents  over  $601.00? 

A.  No,  I  know  that  we  paid  the  first  bill,  but  I  can- 
not remember  the  amount. 

Q.  Will  you  examine  this,  exhibit  "A,"  and  see 
if  that  first  bill  did  not  amount  to  over  $600.00? 

A.  It  totals  here,  $601.00,  yes,  sir. 

Q.  That  was  for  the  first  two  weeks'  work  done  ? 

A.  I  don't  know  what  time  was  required  at  this 
work. 

Q.  Doesn't  the  exhibit  show  here  that  it  was  com- 
menced on  the  25th  of  August  and  finished  on  the  8th 
of  September?     [30]         A.  It  does. 

Q.  You  won't  dispute  that  fact,  will  you? 

A.  That  is  what  the  exhibit  shows,  yes,  sir. 
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Q.  Did  you  ever  order  any  other  repairs  on  this 
boat? 

A.  I  couldn't  say — I  don't  know,  I  am  sure;  I 
think  Mr.  Hutton  has  done  work  for  us  previously 
at  different  times. 

Q.  Through  your  order? 

A.  Possibly,  through  mine,  it  might  have  been 
through  the  owners. 

Q.  What  other  man  residing  here  had  active  charge 
of  the  boat? 

A.  The  owner,  Mr.  Black,  Mr.  Strong  being  here 
a  part  of  the  time.  The  boat  was  always  subject  to 
their  orders. 

Q.  Mr.  Strong  was  never  here  ? 

A.  Yes,  maybe  four  or  five  times  a  year. 

Q.  He  lives  at  Ketchikan  ?        A.  Yes. 

Q.  And  Mr.  Black  seldom  ever  takes  any  interest  in 
these  enterprises  ? 

A.  He  does,  in  inspection  of  the  office  occasionally, 
and  advises,  but  active  business  management,  very 
seldom. 

Q.  And  very  seldom  interferes  with  matters  of  that 
kind? 

A.  No,  we  generally  consult  him  on  repair  work. 

Q.  Can  you  name  any  instance  when  you  consulted 
him  concerning  repairs?        A.  On  the  "Alaskan"? 

Q.  Yes.        A.  No. 

Q.  Did  you  consult  him  on  the  repairs  Mr.  Hutton 
made  under  your  order — the  first  bill  of  repairs? 

A.  I  believe  I  told  him  the  repairs  had  to  be  done 
before  she  went  under  charter.     [31] 
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Q.  Seattle  was  the  home  port  of  this  boat,  was  it 
iiot? 

A.  I  think  not,  I  think  Ketchikan,  Alaska  was,  but 
I  am  not  sure. 

Q.  Do  you  still  think  that  Ketchikan,  Alaska  was  ? 

(Handing  witness  letter.) 

A.  I  think  so. 

Q.  Wasn't  Mr.  Reed  the  master  of  the  boat  at  that 
time  ? 

A.  Captain  Reed  of  the  Everett  Navigation  Com- 
pany was  the  master  I  think ;  he  was  supposed  to  be 
when  they  made  the  charater.  I  am  positive  that 
he  was  acting  as  master  at  that  time. 

Q.  Are  any  of  the  officers  of  the  company  resident 
here,  now?        A.  No,  I  don't  think  so. 

Q.  When  will  Mr.  Strong  be  here  % 

A.  I  don't  know  that,  perhaps  in  December,  may- 
be the  last  part  of  November. 

Q.  Did  you  ever  talk  to  the  master  concerning  these 
repairs.         A.  I  don't  know  whether  I  did  or  not. 

Q.  When  you  chartered  the  boat  it  was  your  agree- 
ment and  that  you  would  put  the  boat  in  good  operat- 
ing condition  % 

A.  Agreed  to  do  certain  things  as  their  engineer 
askfed  for  ? 

Q.  What  do  you  mean  by  "certain  things  their  en- 
gineer asked  for"? 

A.  We  agreed  to  do,  to  have  done  the  work  that 
Mr.  Urbanick  showed  me  and  which  I  asked  Mr. 
Hutton  to  do,  and  for  which  I  paid,  as  you  see, 
amounting  to  $600.00 ;  that  was  the  work  to  be  done, 
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although  I  had  forgotten  the  amount  of  the  bill. 

Q.  Did  you  pay  the  $600.00? 

A.  I  don't  know.     [32] 

Q.  Who  authorized  you  to  make  this  agreement 
and  have  these  repairs  paid  for? 

A.  The  owners,  I  suppose. 

Q.  You  did  have  authority  to  make  that  agreement 
then?        A.  Acting  as  agent  I  did,  yes,  sir. 

Q.  From  the  owners  ?        A.  Yes,  sir. 

Q.  And  you  made  that  agreement  under  their  di- 
rection ? 

A.  There  was  nothing  said  about  it,  I  think,  in  this 
case. 

Q.  They  knew  you  made  the  agreement,  did  they 
not? 

A.  I  don't  know  whether  they  did  or  not,  I  am  not 
sure. 

Q.  Did  they  ever  raise  any  objection  to  your  mak- 
ing the  payment  on  the  account  ? 

A.  The  question  never  came  up. 

Q.  They  would  know  in  due  course  of  time  that  the 
payment  had  to  be  made  ?        A.  Oh,  yes. 

Q.  And  they  never  questioned  it? 

A.  Not  to  my  knowledge. 

Q.  Would  you  undertake  to  make  that  sort  of  an 
agreement  without  any  consultation  with  the  owners? 

A.  No,  I  would  not. 

Q.  Then  you  did  consult  them? 

A.  About  the  charter,  but  I  couldn't  say  about  the 
work  it  is  so  far  back  I  couldn't  remember. 

Q.  You  will  admit,  won't  you,  that  Hutton  filed  a 
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certified  of  assumed  name  with  the  clerk  of  Supreme 
Court? 
By  Mr.  ROBINSON.— Yes,  we  admit  that.     [33] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

IN  ADMIRALTY— No.  2212. 

ARTHUR  F.  BUTTON,  Doing  Business  as  Hutton 
Machine  Works, 

Libelant, 

vs. 

Steamship    "ALASKAN,"  Her  Boilers,   Engines, 
Machinery,  etc., 

Respondent. 

BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD., 
a  Corporation, 

Intervening  Claimant. 

[Testimony  of  Arthur  F.  Hutton,  for  Libelant 
(Recalled)]. 

On  the  6th  day  of  June,  1914,  at  the  hour  of  1 
o'cloek  in  the  afternoon,  personally  appeared  AR- 
THUR F.  HUTTON,  witness  on  behalf  of  the  libel- 
ant, and  H.  A.  Martin,  Esq.,  Proctor,  representing 
said  libelant;  and  J.  S.  Robinson,  Esq.,  Proctor  for 
the  respondent  and  intervening  claimant,  and  the  said 
witness  having  been  heretofore  sworn,  on  oath  fur- 
ther testified  as  follows: 

Direct  Examination. 
(By  Mr.  MARTIN.) 
Q.  Mr.  Hutton,  when  Mr.  Bradford  was  here  tes- 
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tifying,  he  testified  that  this  work  that  you  did  was 
not  all  included  in  the  list  that  Mr.  Urbaneck  made 
up  for  the  work  to  be  done ;  I  will  ask  you  if  all  of 
this  work  included  in  the  list  from  August  25th  to 
September  8th,  which  is  exhibit  "A,"  was  the  list 
prepared  by  Urbaneck'? 

A.  To  my  recollection  and  knowledge  I  believe 
yes. 

Q.  Were  these  repairs  that  you  made  at  that  time 
necessary  repairs  to  be  made  for  the  operation  of 
the  boat?     [34]         A.  Absolutely. 

Q.  Had  you  done  work  for  these  people  before  ? 

A.  On  several  occasions. 

Q.  How  had  you  charged  on  other  occasions? 

A.  To  the  vessel  direct? 

A.  And  the  bills  had  always  been  rendered  to 
Bradford,  charged  to  the  boat  direct? 

A.  Charged  to  the  boat,  rendered  to  the  com- 
pany's office. 

Q.  Would  you  have  done  the  work  that  was  done 
on  this  boat  on  anything  except  the  credit  of  the 
vessel?        A.  Absolutely  not. 

Q.  All  of  the  labor  and  material  represented  by 
exhibit  ''A"  here  went  into  that  boat?        A.  It  did. 

Cross-examination. 
(By  Mr.  ROBINSON.) 

Q.  Mr.  Hutton,  had  you  previously  done  work  on 
this  particular  boat,  the  "Alaskan"? 

A.  Not  to  my  recollection. 

Proctor  for  Libelant  ofleTene  in  evidence  a  dupli- 
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cate  certificate  of  registry  No.  2-A  of  the  steamship 
called  the  ''Alaskan  of  Ketchikan,"  issued  at  Port 
Townsend,  Washington,  March  19,  1906,  and  there 
being  no  objection  on  part  of  the  counsel  for  the 
claimant  the  same  is  admitted  in  evidence,  marked 
exhibit  "B." 

All  of  which  is  respectfully  reported  to  the  Court. 

July  3,  1914. 

WM.  D.  TOTTEN, 
Commissioner.     [35] 

[Indorsed] :  Testimony  of  Witnesses.  Filed  in 
the  IT.  S.  District  Court,  Western  Dist.  of  Washing- 
ton, July  3,  1914.  Frank  L.  Crosby,  Clerk.  By 
,  Deputy.     [36] 

[Opinion.] 

United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 
vs. 

Steamship  "ALASKAN,"  Her  Boilers,  etc.. 

Respondents. 

BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD., 

a  Corporation, 

Intervening  Claimant. 
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Filed  September  8,  1914. 
H.  A.  MARTIN,  for  Libelant. 
BRONSON   &  ROBINSON,    for  Respondent 
and  Intervening  Claimant. 

NETERER,  District  Judge: 

It  is  agreed  by  the  parties  to  this  action  that  if 
a  lien  exists,  it  is  by  virtue  of  the  law  of  Washing- 
ton. The  question  for  decision  is,  were  the  repairs 
made  on  the  steamship  "Alaskan"  by  the  libel- 
ant, done  upon  the  credit  of  the  vessel  ?  The  testi- 
mony shows  that  the  repair  work  was  charged  to 
the  vessel  and  not  to  the  owner,  and  that  it  was  the 
intention  of  the  libelant  to  hold  the  vessel.  The  tes- 
timony is  conclusive,  however,  that  there  was  no  un- 
derstanding between  the  parties  that  the  vessel 
should  be  held  for  the  work.  There  was  nothing 
said  to  or  by  the  owners  of  the  vessel  or  their  agent 
that  the  vessel  w^as  to  be  held.  The  credit  of  the 
vessel  rested  solely  with  the  libelant.  It  has  been 
held  by  an  unbroken  line  of  decisions  by  the  Circuit 
Court  of  Appeals  of  this  Circuit,  that  for  the  pur- 
pose of  establishing  a  lien  against  a  vessel  under  the 
laws  of  the  'State,  it  is  essential  to  the  validity  of  the 
lien  that  the  work  be  done  upon  the  credit  of  the 
ship,  and  that  both  parties  to  the  transaction  so  un- 
dersood  it — Alaska  &  Pacific  Steamship  Co.  v.  The 
Chamberlain,  116  Fed.  600;  The  F.  A.  Kilbourne, 
179  Fed.  107.  This  rule  has  been  followed  in  other 
[37]  other  Circuits—  The  Alligator,  153  Fed. 
219;     The  William   P.  Donnelly,      156    Fed.    305; 

The  Goldenrod,     151  Fed.  9. 


British  Columbia  Marine  Ry.  Co.,  Ltd.        39 

The  contention  that  this  case  falls  within  the  hold- 
ing of  the  Circuit  Court  of  Appeal  in  "The  Bain- 
bridge,"  210  Fed.  620,  is  not  well  taken.  In  that 
case  it  was  understood  that  the  engines  which  were 
furnished  were  to  be  held  until  paid  for.  Judge  Gil- 
bert, for  the  Court,  said, 

''There  was  an  understanding  that  the  appel- 
lant was  to  hold  the  engines  until  final  payment 
was  made.  The  engines  representing  almost 
the  entire  outlay  of  the  appellant,  having  gone 
into  the  vessel,  there  was  no  way  by  which  the 
appellant  could  hold  the  engines  otherwise  than 
by  holding  the  vessel.  The  owner  must  have 
understood  that  the  vessel  was  liable  for  the  ma- 
terial and  machinery  so  furnished  at  the  time 
this  work  was  being  done.  King  &  Winge,  who 
were  making  repairs,  were  told  by  the  owner, 
'The  boat  is  good  for  the  work,'  " 
and  Judge  Gilbert  further  stated: 

"In  view  of  the  terms  of  the  lien  law  and  the 
fact  that  in  the  present  case  the  appellant  fur- 
nished valuable  machinery  which  became  part 
and  parcel  of  the  vessel,  slight  evidence  should 
be  required  to  establish  the  fact  that  the  work 
was  done  and  the   material   furnished   on   the 
faith  and  credit  of  the  vessel,  especially  where, 
as  here,  there  is  an  entire  absence  of  evidence  to 
indicate  a  contrary  intention." 
In  the  instant  case,  there  is  an  utter  absence  of  of 
evidence  to  show  that  there  was  any  sort  of  an  un- 
derstanding or  anything  upon  which  to  predicate  an 
inference  as  to  such  understanding  on  the  part  of 
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the  owner.  "The  Bainbridge"  does  not  change  the 
rule  that  to  maintain  a  lien  on  a  vessel,  under  a 
state  statute,  it  must  be  contemplated  by  both  par- 
ties, and  the  testimony  not  bringing  libelant  within 
this  rule,  a  decree  for  respondents  is  directed. 

JEREMIAH  NETERER, 

Judge. 

[Indorsed]  :  Opinion.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Di- 
vision, Sept.  8,  1914.  Frank  L.  Crosby,  Clerk.  By 
S.  E.  Leitch,  Deputy.     [38] 

[Opinion  on  Petition  for  Rehearing.] 

United  States  District  Court,  Western  District   of 
Washington,  Northern  Division. 

No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant. 

vs. 

Steamship  ''ALASKAN,"    Her  Boilers,    Engines, 
Machinery,  etc., 

Respondent, 
and 

BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD., 

a  Corporation, 

Intervening  Claimant. 
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Filed  October  15,  1914. 
ON  PETITION  FOR  REHEARING  AND  RE- 
CONSIDERATION OF  DECISION.    PETI- 
TION DENIED.    DECREE  FOR  RESPOND- 
ENTS DIRECTED. 

H.  A.  MARTIN,  for  Libelant. 
BRONSON    &    ROBINSON,  for  Respondent 
and  Intervening  Claimant. 

NETERER,  District  Judge: 

On  September  8,  1914,  a  decision  was  filed  in  the 

above  cause  in  which  the  court  said  that, 

''The  testimony  shows  that  the  repair  work 
was  charged  to  the  vessel  and  not  to  the  owner, 
and  that  it  was  the  intention  of  the  libelant  to 
hold  the  vessel.  The  testimony  is  conclusive, 
however,  that  there  was  no  understanding  be- 
tween the  parties  that  the  vessel  should  be  held 
for  the  work.  There  was  nothing  said  to  or  by 
the  owners  of  the  vessel  or  their  agent  that  the 
vessel  was  to  be  held.  The  credit  of  the  vessel 
rested  solely  with  the  libelant.  It  has  been  held 
by  an  unbroken  line  of  decisions  by  the  Circuit 
Court  of  Appeals  of  this  Circuit  that  for  the 
purpose  of  establishing  a  lien  against  a  vessel, 
under  the  laws  of  this  state,  it  is  essential  to  the 
validity  of  the  lien  that  the  work  be  done  upon 
the  credit  of  the  ship,  and  that  both  parties  to 
the  transaction  so  understood  it.  Alaska  &  Pa- 
cific Steamship  Co.  v.  The  Chamberlain,  116 
Fed.  600;  The  F.  A.  Kilbourne,  179  Fed.  107. 
This  rule  has  been  followed  in  other  Circuits. 


4^  Arthur  F.  Hutton  vs. 

The  Alligator,  153  Fed.  219;  The  William 
P.  Donnelly,  156  Fed.  305;  The  Goldenrod, 
151  Fed.  9." 
Libelant  was  seeking  to  establish  a  lien  under  the 
state  law  upon  the  "Alaskan"  for  repairs  made.  It 
w^as  held  that  in  the  [39]  instant  case  there  was 
an  utter  absence  of  evidence  to  show  that  there  was 
any  understanding  upon  which  to  predicate  an  in- 
ference on  the  part  of  the  owner  that  the  repairs 
were  furnished  upon  the  credit  of  the  vessel,  and  a 
decree  for  respondents  was  directed. 

A  petition  for  rehearing  has  been  filed,  in  which 
it  is  contended  that  the  decision  is  contrary  to  law, 
and  further,  that  while  the  libelant  seeks  to  foreclose 
a  lien  under  the  state  law,  it  is  established  by  the 
evidence  that  the  vessel  belonged  to  a  foreign  port, 
and  that  a  lien  under  the  general  admiralty  law  at- 
tached. The  testimony  shows  that  the  vessel  was 
owned  by  a  Washington  corporation.  The  registra- 
tion shows  the  vessel  to  be  owned  by  a  Washington 
corporation,  but  that  her  home  port  is  Ketchikan, 
Alaska.  I  am  satisfied  with  the  former  holding  that 
no  lien  attached  under  the  state  statute.  In  The 
Bainbridge,  210  Fed.  620,  Judge  Gilbert,  for  the 
Circuit  Court  of  Appeals,  said: 

"There  was  an  understanding  that  the  appel- 
lant was  to  hold  the  engines  until  final  payment 
was  made.  The  engines  representing  almost 
the  entire  outlay  of  the  appellant,  having  gone 
into  the  vessel,  there  was  no  way  by  which  the 
appellant  could  hold  the  engines  otherwise  than 
by  holding  the  vessel.     The  owner  must  have 
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understood  that  the  vessel  was  liable  for  the 
material  and  machinery  so  furnished  at  the 
time  this  work  was  being  done.  King  &  Winge, 
who  were  making  repairs,  were  told  by  the 
owner,  'The  boat  is  good  for  the  work,'  " 
and, 

''In  view  of  the  terms  of  the  lien  law  and  the 
fact  that  in  the  present  case  the  appellant  fur- 
nished valuable  machinery  which  became  part 
and  parcel  of  the  vessel,  slight  evidence  should 
be  required  to  establish  the  fact  that  the  work 
was  done  and  the  material    furnished    on    the 
faith  and  credit  of  the  vessel,  especially  where, 
as  here,  there  is  an  entire  absence  of  evidence 
to  indicate  a  contrary  intention." 
In  the  instant  case,  there  is  no  evidence  of  any  char- 
acter which  would  indicate  that  the  claimant  un- 
derstood that  the  repairs  would  be  done  upon  the 
credit  of   the  ship,  although   such   may   have   been 
[40]     the  secret  determination    and    conclusion    of 
libelant.     There  is  no  testimony  to  take  the  case  out 
of  the  rule  established  by  the  Circuit  Court  of  Ap- 
peals. 

The  only  question  that  remains  for  determination 
is,  where  is  the  home  port  1  This  matter  must  be  de- 
termined upon  precedent  and  not  upon  reason. 

"Materialmen  who  furnish  materials  *  *  * 
in  a  port  other  than  a  port  of  the  state  where 
the  vessel  belongs,  have  a  maritime  lien  on  the 
vessel  therefor." 
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*'But  not  for  materials    and    supplies    fur- 
nished to  a  vessel  in  her  home  port." 
(The  Belfast,  7  Wall.  74  U.  S.  645.) 
"A  maritime  lien  does  not  arise  for  repairs 
made  and  supplies  furnished  in  the  home-port 
of  the  vessel.    The  General  Smith,  4  Wheaton." 
(The  Kalorama,  77  U.  S.  211,  10  Wall.) 
Circuit  Judge  Dillon  in  "The  Albany,"  Vol.  1, 
Federal  Cases,  No.  131,  page  288,  holds  that  the  resi- 
dence of  the  owners  determines  whether  the  vessel 
is  foreign  or  domestic,  and  not  her  enrollment,  where 
the  two  are  different,  and  quotes  as  follows: 

"The  admiralty  has  a  clear  jurisdiction  to 
maintain  such  suits  whenever  the  supplies  have 
been  furnished  to  the  vessel  in  a  foreign  port, 
and  every  port  is  foreign  to  her  which  is  not  in 
the  same  state  to  which  she  belongs,  so  the  doc- 
trine was  laid  down  in  the  case  of  the  'General 
Smith,'  and  it  has  never,  to  my  knowledge,  been 
in  the  slightest  degree  departed  from.  'Ports 
of  states,  other  than  those  of  the  state  where  the 
vessel  belongs,'  says  Clifford,  Judge,  'are  con- 
sidered as  foreign  ports.'  The  Lulu,  77  U.  S. 
200,  10  Wallace." 

"The  term  'foreign  port'  in  the  jurispru- 
dence of  the  United  States,  includes  all  mari- 
time ports  other  than  those  of  the  state  where 
the  vessel  belongs.  Burke  v.  'The  Richmond,' 
Case  No.  2,  161;  "  'The  Lottawanna,'  21  Wall. 
88  U.  S.  594)." 
In  that  case  "The  Albany"  was  owned  at  a  City 
in  Wisconsin  and  was  enrolled  at  Galena,  in  Illinois, 
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the  nearest  collector's  office  to  the  residence  of  the 
owner.  Necessary  [41]  supplies  were  furnished 
by  the  libelant  to  the  vessel  at  La  Cross,  Wisconsin. 
The  court  held  that  the  libelant  was  not  entitled  to  a 
maritime  lien  on  the  vessel,  and  concluding,  stated 
that  "The  Albany" 

"belonged  to  the  State  of  Wisconsin,  and  that 
every  port  in  that  state  was,  as  respects  mate- 
rialmen, the  home  port  of  the  vessel.     The  libel- 
ant residing  in  and  extending    credit    in    that 
state,  is,  under  the  view  of  the  Supreme  Court, 
conclusively  presumed  to  have  extended  it  to  the 
owner  who  resided  in  the  state,  or  to  the  master, 
and  has  no  implied  or  maritime  lien  on  the  ves- 
sel." 
The  owner,  in  the  instant  case,  being  a  Washing- 
ton corporation,  is  necessarily  a  resident  of  Wash- 
ington, and  every  port  in  Washington,  as  respects 
materialmen,  would  be  the  home  port  of  the  vessel. 
St.  Jago  De  Cuba,  9  Wheaton,  409.     "The  Alaskan" 
being  owned  by  a  Washington  corporation,  enrolled 
at  the  collector's  office  in  the  State  of  Washington, 
but  with  a  recitation  in  the  enrollment  that  the  home 
port  was  Ketchikan,  must  be  held  to  belong  to  Wash- 
ington, and  a  lien  not  being  established  under  the 
laws  of  this  state,  and  a  lien  under  the  general  mari- 
time law  not  obtaining,  a  decree  for  respondents  is 

directed. 

JEREMIAH  NETERER, 

Judge. 

[Indorsed] :  Opinion.     Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Di- 
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vision,  Oct.  15,  1914.     Frank  L.  Crosby,  Clerk.     By 
E.  M.  L.,  Deputy.     [42] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

IN  ADMIRALTY— No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 

vs. 

Steamship  ''ALASKAN,"  Her  Boilers,  etc., 

Respondent. 

BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD., 

a  Corporation, 

Claimant. 
Decree  of  Dismissal. 
This  matter  coming  up  to  be  heard  on  this  2d  day 
of  December,  1914,  upon  motion  of  the  claimant, 
British  Columbia  Marine  Ry.  Co.,  Ltd.,  a  corpora- 
tion, for  the  entry  of  a  decree  dismissing  the  libel  of 
the  libelant,  Arthur  F.  Hutton,  doing  business  as 
Hutton  Machine  Works;  and  it  appearing  that  this 
cause  was  heard  upon  the  pleadings  and  proof  and 
after  argument  of  counsel  for  the  respective  parties, 
the  court  entered  its  memorandum  decision,  finding 
that  the  evidence  failed  to  prove  that  there  was  any 
pledge  of  the  vessel,  and  that  the  libelant  was  not 
entitled  to  a  lien;  and  the  motion  to  rehear  the  same 
having  been  made  by  the  libelant;  and  after  full 
argument  a  second  memorandum  decision  having 
been  filed  finding  that  the  libelant,  Arthur  F.  Hut- 


British  Columbia  Marine  Ry,  Co.,  Ltd.        47 

ton,  doing  business  as  Hutton  Machine  Works,  was 
not  entitled  to  a  lien: 

IT  IS  NOW  ORDERED,  ADJUDGED  AND 
DECREED  by  the  Court  that  the  libel  of  Arthur  F. 
Hutton,  doing  business  as  Hutton  Machine  Works,  be 
and  the  same  is  hereby  dismissed;  and  it  is  further 
ordered  and  decreed  that  the  claimant,  British  Co- 
lumbia Marine  Ry.  Co.,  Ltd.,  a  corporation,  recover 
from  the  said  libelant  its  costs  herein  to  be  taxed. 
Done  in  open  court  this  2d  day  of  December,  1914. 

JEREMIAH  NETERER, 
Judge.     [43] 
Approved  as  to  form. 

H.  A.  MARTIN, 
Proctor  for  Libelant. 

[Indorsed] :  Decree  of  Dismissal.  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division,  Dec.  2,  1914.  Frank  L.  Crosby, 
Clerk.    By  E.  M.  L.    Deputy.     [44] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington. 

No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON MACHINE  WORKS, 

Libelant, 

vs. 

Steamship   ''ALASKAN."   Her   Boilers,   Engines, 
Machinery,  Boats,  Apparel,  and  Furniture, 

Respondents, 
and 
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BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD., 
a  Corporation, 

Intervening  Claimant. 

Notice  of  Appeal. 
To   steamship   "Alaskan,"    Respondent;    British 
Columbia  Marine  Ry.  Co.,  a  corporation,  Intervening 
Claimant,  and  to  Bronson  &  Robinson,  and  to  R.  S. 
Jones,  their  Proctors. 

Yon  and  each  of  you  will  please  take  notice  that 
Arthur  F.  Hutton,  doing  business  as  Hutton  Ma- 
chine Works,  the  libelant  herein,  hereby  appeals  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  from  the  decree  entered  herein  on  or 
about  the  second  (2d)  day  of  December,  A.  D.  1914, 
and  from  each  and  every  part  thereof. 
Dated  this  4th  day  of  May,  A.  D.  1915. 

H.  A.  MARTIN, 
Proctor  for  Libelant. 
Service  of  within  Notice  of  Appeal  and  receipt  of 
copy  admitted  this  4th  day  of  May,  1915. 

BRONSON,  ROBINSON  &  JONES, 
Proctors  for  Respondent  and  Claimant. 

[Indorsed]  :  Notice  of  Appeal.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  North- 
ern Division,  May  4,  1915.  Fi^ank  L.  Crosby,  Clerk. 
By  Ed  M.  Lakin,  Deputy.     [45] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington. 

No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 
vs. 

Steamship  ''ALASKAN."  Her  Boilers,  Engines, 
Machinery,  Boats  Tackle,  Apparel  and  Furni- 
ture, 

Respondent, 
and 

BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD., 
a  Corporation, 

Intervening  Claimant. 

Order  Allowing  Appeal. 
On  the  motion  of  H.  A.  Martin,  Proctor  for  the 
libelant  and  appellant  herein  it  is  hereby  ordered 
that  an  appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  decree  here- 
tofore made,  rendered  and  entered  herein,  be  and 
the  same  is  hereby  allowed. 

IT  IS  FURTHER  ORDERED  that  the  bond  on 
appeal  herein  be  the  sum  of  Two  Hundred  Fifty 
($250.00)  Dollars. 

Done  in  open  Court  this  4th  day  of  May,  A.  D. 
1915. 

JEREMIAH  NETERER, 

Judge. 
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Service  of  within  Order  Allowing  Appeal  and  re- 
ceipt of  copy  admitted  this  4th  day  of  May,  1915. 
BRONSON,  ROBINSON  &  JONES, 
Proctors  for  Respondent  and  Claimant. 
[Indorsed] :  Order  Allowing  Appeal.    Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Northern  Division,  May  4,  1915.    Frank  L.  Crosby, 
Clerk.    By  Ed  M.  Lakin,  Deputy.     [46] 

In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 

vs. 

Steamship  "ALASKAN,"  Her  Boilers,  Engines, 
Machinery,  Boats  Tackle,  Apparel  and  Furni- 
ture, 

Respondent, 
and 

BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD., 

a  Corporation, 

Intervening  Claimant. 

Bond  on  Appeal. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we  the  undersigned  libelant,  Arthur  F.  Hut- 
ton,  doing  business  as  Hutton  Machine  Works,  as 
principal,  and  National  Surety  Company,  as  surety, 
are  held  and  firmly  bound  unto  the  Respondent, 
S.  S.  "Alaskan,"  and  to  the  intervening  claimant. 
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British  Columbia  Marine  Ry.  Co.,  Ltd.,  a  corpora- 
tion, in  the  above-entitled  cause,  in  the  full  and  just 
sum  of  Two  Hundred  and  Fifty  ($250.00)  Dollars, 
lawful  money  of  the  United  States  of  America,  to 
be  paid  to  the  S.  S.  "Alaskan,"  respondent,  and  the 
British  Columbia  Marine  Ry.  Co.,  Ltd.,  a  corpora- 
tion, intervening  claimant,  their  successors  and  as- 
signs, for  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors,  adminis- 
trators and  successors  jointly  and  severally  by  these 
presents. 

Signed  with  our  seals,  signed  and  dated  this  4th 
day  of  May,  A.  D.  1915.     [47] 

Whereas,  lately  at  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washingon,  in 
Admiralty,  in  a  suit  pending  in  said  court  between 
the  libelant  and  the  respondent,  S.  S.  "Alaskan," 
and  the  British  Columbia  Marine  Ry.  Co.,  Ltd.,  a 
corporation,  intervening  claimant,  a  decree  was  en- 
tered against  the  libelant  dismissing  the  libel  of  the 
libelant  and  awarding  costs  against  the  libelant,  and 
the  libelant  has  filed  herein  his  notice  of  appeal  from 
said  decree  and  each  and  every  part  thereof  to  the 
United  States  Circuit  Court  of  Appeals  for  the  9th 
Circuit  to  be  hereafter  held  in  the  City  of  San  Fran- 
cisco, State  of  California; 

Now,  therefore,  the  condition  of  the  obligation  is 
such  that  if  the  said  libelant  shall  prosecute  the  said 
appeal  to  effect  and  answer  all  damage  and  costs  if 
he  fails  to  make  his  appeal  good,  then  the  above 
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obligation  to  be  void;  otherwise  to  remain-  in  full 
force  and  effect. 

ARTHUR  F.  HUTTON, 
By  H.  A.  MARTIN, 

His  Proctor. 
NATIONAL  SURETY  COMPANY. 
[Seal]  By  GEO.  W.  ALLEN, 

Attorney  in  Fact. 
Service  of  within  Bond  and  receipt  of  copy  ad- 
mitted this  4th  day  of  May,  1915. 

BRONSON,  ROBINSON  &  JONES, 

Proctors  for  Claimant. 

[Indorsed] :  Appeal  Bond.  Filed  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Northern 
Division,  May  4, 1915.  Frank  L.  Crosby,  Clerk.  By 
Ed  M.  Lakin,  Deputy.     [48] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington. 

No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 

vs. 

Steamship   "ALASKAN,"   Her   Boilers,   Engines, 
Machinery,  Tackle,  Apparel  and  Furniture, 

Respondent, 
and 
BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD., 
a  Corporation, 

Intervening  Claimant. 
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Assignment  of  Errors. 

Comes  now  the  libelant  herein,  being  the  appellant 
in  the  above-entitled  matter,  and  hereby  assign 
errors  in  the  decision  and  the  decree  heretofore  made 
herein,  and  for  such  assignment  of  error  says: 

I. 

That  the  Court  erred  in  holding  that  the  evidence 
failed  to  prove  that  there  was  any  agreement,  under- 
standing or  consent  on  the  part  of  the  owner  of  the 
steamer  "Alaskan"  that  the  said  steamer  should  be 
subject  to  a  lien  in  favor  of  the  libelant,  on  account 
of  the  labor  performed  and  the  material  furnished, 
and  on  account  of  which  the  libel  was  filed  herein. 

II. 

That  the  Court  erred  in  holding  that  the  evidence 
failed  to  prove  that  the  libelant,  in  fact,  relied  upon 
the  credit  of  the  steamer  "Alaskan"  in  performing 
the  labor  and  furnishing  the  labor  and  material  and 
upon  account  of  which  the  said  libel  was  filed  herein. 

III. 

That  the  Court  erred  in  holding  as  a  matter  of  law 
[49]  that  it  was  necessary  to  prove  that  there  was 
an  agreement,  understanding  or  consent  on  the  part 
of  the  owner  of  the  steamer  "Alaskan,"  that  the 
labor  performed,  was  performed,  and  the  material 
furnished,  was  furnished,  on  the  credit  of  the 
"Alaskan"  in  order  to  subject  the  vessel  to  a  lien  for 
the  labor  performed  and  material  furnished. 

IV. 

That  the  Court  erred  in  entering  a  decree  in  favor 
of  the  intervening  claimant  and  the  respondent,  and 
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in  refusing  to  enter  a  decree  in  favor  of  the  libelant. 
WHEREFORE,  the  libelant,  appellant  herein, 
prays  that  the  decree  of  the  trial  court  be  reversed 
as  to  him  and  that  the  District  Court  be  directed  to 
enter  a  decree  for  him  for  the  full  amount  established 
by  the  evidence,  together  with  interest  thereon  and 
his  costs. 

H.  A.  MARTIN, 
Proctor  for  Libelant. 
Service  of  within  assignment  of  errors  and  receipt 
of  copy  admitted  this  4  day  of  May,  1915. 

BRONSON,  ROBINSON  &  JONES, 
Attorneys  for  Respondent  and  Claimant. 

[Indorsed] :  Assignment  of  Errors.  Filed  in  the 
U.  S.  District  Court,  Western  District  of  Washing- 
ton, Northern  Division,  May  4,  1915.  Frank  L. 
Crosby,  Clerk.    By  Ed  M.  Lakin,  Deputy.     [50] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 

vs. 

Steamship   ''ALASKAN,"   Her   Boilers,    Engines, 
Machinery,  etc.. 

Respondent, 

BRITISH    COLUMBIA   MARINE   RAILWAYS 
COMPANY,  LTD.,  a  Corporation, 

Intervening  Claimant. 
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Order  to  Transmit  Original  Exhibits. 

Now  on  this  12t]i  day  of  May,  1915,  upon  motion 
of  H.  A.  Martin,  and  for  sufficient  cause  appearing, 
it  is  ordered  that  Libelant's  Exhibits  "A"  and  "B'^ 
filed  and  introduced  as  evidence  upon  the  trial  of 
this  cause,  be  by  the  clerk  of  this  court  forwarded 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Judicial  Circuit,  there  to  be  inspected  and 
considered  together  with  the  transcript  of  the  record 
on  appeal  in  this  case. 

JEREMIAH  NETERER, 

District  Judge. 

[Indorsed] :  Order  to  Transmit  Original  Exhibits. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of 
Washington,  May  12,  1915.  Frank  L.  Crosby,  Clerk. 
By  E.  M.  L.,  Deputy.     [51] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision, 

No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 
vs. 

Steamship  "ALASKAN,"  Her  Boilers,  Engines, 
Machinery,  Boats,  Tackle,  Apparel  and  Furni- 
ture, 

Respondent, 
and 
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BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD., 
a  Corporation, 

Intervening  Claimant. 

Praecipe  [for  Apostles  on  Appeal]. 

To  the  Clerk  of  the  Above-entitled  Court : 

Please  kindly  prepare  for  the  Apostles  on  Appeal 
herein  the  following: 

I.     Libel,  answer,  stipulation  for  amendment  of 
libel  and  amended  libel. 

11.     Testimony  in  case  including  all  exhibits: 

III.  Both  opinions  of  Court  on  file: 

IV.  Final  decree,  and  notice  of  appeal. 
V.     Assignments  of  error. 

VL  H.  A.  MARTIN, 

Proctor  for  Libelant  and  Appellant. 
I  waive  the  provisions  of  the  Act  approved  Feb- 
ruary 13,  1911,  and  direct  that  you  forward  type- 
written transcript  to  the  Circuit  Court  of  Appeals 
for  printing  as  provided  under  Rule  105,  of  this 
Court. 

H.  A.  MARTIN, 
Attorney  for  Libelant  and  Appellant.     [52] 

[Indorsed] :  Praecipe.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Divi- 
sion, May  4,  1915.  Frank  L.  Crosby,  Clerk.  By  Ed 
M.  Lakin,  Deputy.     [53] 
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In  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 

vs. 

Steamship  "ALASKAN,"  Her  Boilers,  Engines, 
Machinery,  Boats,  Tackle,  Apparel,  and  Fur- 
niture, 

Respondent, 
and 

BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD., 
a  Corporation, 

Intervening  Claimant. 

Citation  [Copy]. 
To  Steamship  ''Alaskan,"  Respondent  and  British 
Columbia  Marine  Ry.  Co.,  Ltd.,  a  corporation. 
Intervening  Claimant,  appellees  herein : 
WHEREAS,  the  libelant,  Arthur  F.  Hutton,  doing 
businesss  as  the  Hutton  Machine  Works,  has  ap- 
pealed to  the  United  States  Circuit  Court  of  Appeals 
for  the  9th  Circuit  from  the  decree  lately  rendered 
by  the  United  States  District  Court  for  the  Western 
District  of  Washington,  dismissing  the  libel  of  the 
libelant  and  awarding  costs  against  the  libelant,  and 
on  said  appeal  has  filed  security  as  required  by  law ; 

THEREFORE,  you  are  hereby  cited  to  appear  be- 
fore the  United  States  Circuit  Court  of  Appeals  for 
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the  9th  Circuit  at  the  City  of  San  Francisco,  in  the 
State  of  California,  within  thirty  (30)  days  from  the 
date  hereof  to  do  and  receive  what  may  pertain  to 
justice  to  be  done  in  the  premises.     [54] 

Given  under  my  hand  at  the  City  of  Seattle  in  the 
District  above  named  on  the  4th  day  of  May  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  fif- 
teen and  of  the  Independence  of  the  United  States, 
the  one  hundred  and  thirty-ninth. 

WITNESS  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States  of  America,  this  4th  day  of  May, 
1915,  and  of  the  Independence  of  the  United  States, 
one  hundred  thirty-ninth. 

JEREMIAH  NETERER, 
United  States  District  Judge  Presiding  in  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division. 
[Seal]  Attest:     PRANK  L.  CROSBY, 

Clerk  of  the  United  States  District  Court,  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 
Service  of  within  Citation  and  receipt  of  copy  ad- 
mitted this  4th  day  of  May,  1915. 

BRONSON,  ROBINSON  &  JONES, 
Proctors  for  Claimant  and  Respondent. 

[Indorsed] :  No.  2212.  In  the  District  Court  of 
the  United  States  for  the  Western  District  of  Wash- 
ington, Northern  Division.  Arthur  P.  Hutton,  Li- 
belant, vs.  Steamship  "Alaskan,"  Respondent,  and 
British  Columbia  Marine  Ry.  Co.,  Intervening 
Claimant.     Citation.     Filed  in  the  U.   S.   District 
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Court,  Western  Dist.  of  Washington,  Northern  Di- 
vision. May  4, 1915.  Frank  L.  Crosby,  Clerk.  By 
Ed  M.  Lakin,  Deputy.     [55] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 

vs. 

Steamship   '' ALASKAN,"   Her   Boilers,    Engines, 
Machinery,  etc.. 

Respondent. 

BRITISH   COLUMBIA  MARINE   RAILWAYS 
COMPANY,  LTD.,  a  Corporation, 

Intervening  Claimant. 

Certificate  of  Clerk  U.  S.  District  Court  to  Apostles. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States 
District  Court,  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  the  foregoing  55  typewrit- 
ten pages,  numbered  from  1  to  55,  inclusive,  to  be  a 
full,  true,  correct  and  complete  copy  of  so  much  of 
the  record,  papers,  and  other  proceedings  in  the  above 
and  foregoing  entitled  cause  as  are  necessary  to  the 
hearing  of  said  cause  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  as  is 
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called  for  by  counsel  of  record  herein,  as  the  same 
remain  of  record  and  on  file  in  the  office  of  the  clerk 
of  said  District  Court,  and  that  the  same  constitutes 
the  record  on  appeal  to  the  said  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  District 
Court  of  the  United  States  for  the  Western  District 
of  Washington.     [56] 

I  further  certify  the  following  to  be  a  full,  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  and  paid  in  my  office  by  or  on  behalf 
of  the  libelant  and  appellant  for  making  record, 
certificate  or  return,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  in  the  above- 
entitled  cause,  to  wit: 
Clerk's  fee  (Sec.  828  E.  S.  U.  S.),  for  making 

record,  certificate  or  return,  108  folios  at 

15c $16.20 

Certificate  of  Clerk  to  transcript  of  record — 

4  folios  at  15c 60 

Seal  to  said  Certificate 20 

Certificate  of  Clerk  to  Original  Exhibits — 3 

folios  at  15c 45 

Seal  to  said  Certificate 20 

Total $17.65 

I  hereby  certify  that  the  above  cost  for  preparing 
and  certifying  record  amounting  to  $17.65,  has  been 
paid  to  me  by  H.  A.  Martin,  Esq.,  Proctor  for  Li- 
belant and  Appellant. 

I  further  certify  that  I  hereto  attach  and  herewith 
transmit  the  original  Citation  issued  in  this  cause. 
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IN  WITNESS^  WHEREOF  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court 
at  Seattle,  in  said  District,  this  13th  day  of  May,  1915. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  U.  S.  District  Court.     [57] 


In  the  TJrdted  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 
vs. 

Steamship  "ALASKAN,"  Her  Boilers,  Engines, 
Machinery,  Boats,  Tackle,  Apparel  and  Fur- 
niture, 

Respondent, 
and 
BRITISH  COLUMBIA  MARINE  RY.  CO.,  LTD., 
a  Corporation, 

Intervening  Claimant. 

Citation  [Original]. 

To  Steamship  "Alaskan,"  Respondent  and  British 
Columbia  Marine  Ry.  Co.,  Ltd.,  a  corporation, 
Intervening  Claimant,  appellees  herein : 
WHEREAS,  the  libelant,  Arthur  F.  Hutton,  do- 
ing business  as  the  Hutton  Machine  Works,  has  ap- 
pealed to  the  United  States  Circuit  Court  of  Appeals 
for  the  9th  Circuit  from  the  decree  lately  rendered 
by  the  United  States  District  Court  for  the  West- 
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ern  District  of  Washington,  dismissing  the  libel  of 
the  libelant  and  awarding  costs  against  the  libelant, 
and  on  said  appeal  has  filed  security  as  required  by 
law; 

THEREFORE,  you  are  hereby  cited  to  appear 
before  the  United  States  Circuit  Court  of  Appeals 
for  the  9th  Circuit  at  the  City  of  San  Francisco,  in 
the  State  of  California,  within  thirty  (30)  days  from 
the  date  hereof  to  do  and  receive  what  may  pertain 
to  justice  to  be  done  in  the  premises.     [58] 

Given  under  my  hand  at  the  City  of  Seattle  in  the 
District  above  named  on  the  4th  day  of  May  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  fif- 
teen and  of  the  Independence  of  the  United  States, 
the  one  hundred  and  thirty-ninth. 

WITNESS  the  Honorable  EDWARD  DOUG- 
LASS WHITE,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States  of  America,  this  4th  day  of  May, 
1915,  and  of  the  Independence  of  the  United  States, 
one  hundred  thirty-ninth. 

JEREMIAH  NETERER, 
United    States   District   Judge,    Presiding   in    the 
United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 
[Seal]  Attest:     FRANK  L.  CROSBY, 

Clerk  of  the  United  States  District  Court,  for  the 
Western  District  of  Washington,  Northern  Di- 
vision.    [59] 
Service  of  within  Citation  and  receipt  of  copy  ad- 
mitted this  4  day  of  May.  1915. 

BRONSON,  ROBINSON  &  JONES, 
Proctors  for  Claimant  and  Respondent. 


British  Columbia  Marine  By.  Co.,  Ltd.        63 

[Endorsed] :  No.  2212.  In  the  District  Court  of 
the  United  States,  for  the  Western  District  of  Wash- 
ington, Northern  Division.  Arthur  F.  Hutton,  Li- 
belant, vs.  Steamship  "Alaskan,"  Respondent,  and 
British  Columbia  Marine  Ry.  Co.,  Intervening 
Claimant.  Citation.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Di- 
vision. May  4, 1915.  Frank  L.  Crosby,  Clerk.  By 
Ed  M.  Lakin,  Deputy.     [60] 


[Endorsed]:  No.  2609.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Arthur  F. 
Hutton,  Doing  Business  as  Hutton  Machine  Works, 
Appellant,  vs.  British  Columbia  Marine  Railway 
Company,  Limited,  a  Corporation,  Claimant  of  the 
Steamship  "Alaskan,"  Her  Boilers,  Engines,  Ma- 
chinery, Boats,  Apparel  and  Furniture,  Appellee. 
Apostles.  Upon  Appeal  from  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Washington, 
Northern  Division. 
Filed  May  17,  1915. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  2212. 

ARTHUR  F.  HUTTON,  Doing  Business  as  HUT- 
TON  MACHINE  WORKS, 

Libelant, 

vs. 

Steamship   ''ALASKAN,"   Her  Boilers,   Engines, 
Machinery,  etc., 

Respondent, 

BRITISH   COLUMBIA  MARINE   RAILWAYS 
COMPANY,  LTD.,  a  Corporation, 

Intervening  Claimant. 

Certificate  of  Clerk  U.  S.  District  Court  to  Original 

Exhibits. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  the  hereto  attached 
sealed  package  contains  the  original  exhibits  intro- 
duced and  used  upon  the  hearing  and  trial  of  the 
above-entitled  cause  as  follows:  Libelant's  Exhibits 
"A"  and  "B,"  which  said  original  exhibits  are  here- 
with transmitted  to  the  Circuit  Court  of  Appeals, 
there  to  be  inspected  and  considered,  together  with 
the  transcript  of  the  record  on  appeal  in  the  above- 
entitled  cause ;  which  said  exhibits  are  so  transmitted 
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pursuant  to  the  order  of  the  said  District  Court  so 
directing,  a  copy  of  which  said  order  will  be  found  on 
page  51  of  the  record  on  appeal  in  said  above-entitled 
cause. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  my  official  seal,  at  Seattle, 
in  said  District,  this  13th  day  of  May,  1915'. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  U.  S.  District  Court. 

[Endorsed]:  No.  2600.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Certificate 
of  Clerk  U.  S.  District  Court  re  Exhibits.  Filed 
May  17,  1915.     F.  D.  Monckton,  Clerk. 
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[Libelant's  Exhibit  **A" — Invoices.] 

Seattle,  Wash.,  September  16,  1909. 
M.     Str.  "Alaskan." 

To  HUTTON  MACHINE  WORKS,  Dr. 
Telephone  Main  356  Independent  356 

Flyer  Dock,  Railroad  Ave. 
Aug.  25  to  Sept.  8th. 
Machinists  at  Winslow 
Refitting  engine,  boiler  and  auxiliaries. 
Renew  pump  rods. 
Repair  glands. 
Repair  wench. 

Rebabbitt,  bore  and  fit  2  sets  crank  brasses. 
Repair  H.  P.  Valve  and  stem. 
Refit  H.  P.  link. 
Straighten  eccentric  rods. 
Renew  link  pins. 
Rebush  stuffing  box  glands. 

Machine  time  343  hours 60     204  80 

Overtime  to  12  p.  m.,  93  hours 90      83  70 

"  after  12  p.  m.,  58  hours 1.20       59  60 

Help   86   hours 40      34  40 

Pipe  fitters,  36  hours 60      21  60 

15#-y8  Tobin  bronze 38        5  70 

2  screw  pulleys 30 

Dress  chisels  ) . 

Make  Packing  hooks) 

' '       scrapers  ) 

"       1  fire  hoe         ) 

"       1  reverse  arm)  16  75 

30#  nickel  bafeitt 48      14  40 

Forward $441.25 
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Forward 441  25 

21/2 #  ^A  brass  pipe 88 

Repair  oilers   3  00 

1-4''  pipe  flange 95 

1-3  X  4  bushing 46 

16"-3''  black  pipe 30 

1-3''  close  nipple 15 

1-5  X  14  gal.  nipple 83 

1-3"  ver,  check  valve 6  75 

1-4x21/2  gal.  nipple 25 

2-%  x  1/4  brass  reducers 35 

1-11/^  link  angle  valve 3  41 

1  yd.  each  1/16  and  %  anchor  sheet 

packing  19i/2#   60  11  70 

131/2-5/16-3/8-1/2  &  5/g  Dods  C.  E.  pack- 
ing     90  12  15 

1  ball  asbestos  wicking 15 

I-II/2  chime  whistle  $44.00,  50% 22  00 

12-%  X  151/2  Durox  guage  glasses 4  50 

Forwarded $509  08 
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Forward 543  28 

Expenses  at  Winslo w 6  50 

1-12"  flat  bastard  file  )  _ 

1-12"  half  round  bastard  file) 1  00 

10#  cast  bronze 38  3  80 

334  &  2-%  hex.  nuts 46 

24  Plumbers  candles 1  92 

1  piece  1/16  King  sheet  packing  3#. .    .85  2  25 

900#  Grate  bar  casting  2>% 33  75 

Pattern    5  25 

1-11/2  link  check  valve 2  25 

3#  copper  wire 1  20 

Total $601.66 

2  days  boilermaker  helper $  20.00 


$621.66 
Nov.  2nd,  1909     Credit  cash 154.61 


Bal.        467.05 
JOHN  P.  URBANEK, 
Chief  Engineer  Str.  Alaskan. 


British  Columbia  Marine  By.  Co,,  Ltd.        69 

Forward 509  08 

2  doz.  3^  gauge  glass  washers 40 

2:^  2  grease  cups 3  25 

2-%  gauge  cocks 2  20 

1  pair  8''  pliers 1  35 

1  Scoop  shovel 1  00 

5#  Graphite   1  10 

I-II/2  X  114  bushing  05 

1-1  gal.  oil  can 25 

1   Tin  funnell 10 

3-2"  X  11/2  hose  bushing  and  nipple...  1  90 

1-2''  hose  coupling 1  35 

1-%  Butterfly  valve 1  50 

1  Sheet  1/16  Klingrite  packing  6y2# .  .1.00  6  50 

16  valves  for  air  and  feed  pumps  6#. .    .75  4  50 

1  Gauge  glass  cutter 1  25 

37-1/2  #  Red  and  white  lead 3  75 

l-y2"  &  1-%  Round  files 1  00 

1-A"  stop  valve  bonnet  and  stem 2.75    $543.28 

Seattle,  Wash.,  Feb.  19th,  1912. 
M.     Steamer  Alaskan. 

STATEMENT 

To  HUTTON  MACHINE  WORKS,  Dr. 

1314  Post  Street. 

Telephone  Main  356  Independent  356 

Bal.  due  invoice  Sept.  16th,  1909 467.05 

Due  Invoice  Sept.  30th,  1909 133 .  82    $600 .  87 


70  Arthur  F.  Hutton  vs. 

Seattle,  Wash.,  9/30,  1909. 

M.     Str.  ''Alaskan." 

To  HUTTON  MACHINE  WORKS,  Dr. 
Telephone  Main  356  Independent  356 

Flyer  Dock,  Railroad  Ave. 
9/20  to  28. 

Make  boiler  studs. 

Chase  pump  cover  and  steam  chest  head. 

Make  nut  for  2''  valve  and  thread  hub. 

Face,  drill  &  fit  taper  flange  to  condenser. 

Machine  work  23  hours 60  13  80 

1  Engineer  36  hours 60  21  60 

18  hours  on  boiler 60  10  80 

2-3^  Street  ells 20 

I-II/2  plug  08 

3-%  Cap  screws 30 

1  Fire  hoe  made 4  50 

Pipe  fitters,  per  attached  bill 73  04 

21/2  boxes  plumbers  candles 8  00 

1-4"  pipe  flange 1  50 

133.82 
JOHN  P.  URBANEK, 

Chief  Engineer  Str.  Alaskan. 

[Endorsed]:  Exhibit  ''A."  Libellant's  Exhibit 
*'A"  Rec'd  and  Filed  Dec.  10, 1912.  Wm.  D.  Totten, 
U.  S.  Commr.  No.  2212.  Eiled  in  the  U.  S.  Dis- 
trict Court,  Western  Dist.  of  Washington,  Jul.  3, 

1914,     Frank    L.    Crosby,    Clerk.    By   , 

Deputy. 

No.  2609.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Filed  May  17,  1915.  F.  D. 
Monckton,  Clerk. 


JBritish  Columbia  Marine  Ry.  Co.,  Ltd,        71 
[Libelant's  Exhibit  "B"— Certificate  of  Registry.] 

Insert  "Permanent"  or  "Temporary"  THE  Official  No.     Letters 

Permanent  UNITED  STATES  OF  AMERICA 

Register  No.  2-A  Department  of  Commerce  and  Labor  91866 


BUREAU  OF  NAVIGATION 


Rebuilt  at  Ballard,  Wn.,  1906.  Duplicate  Measured:    ,  1. 

Remeasured:   ,  1 CERTIFICATE  OF  REGISTRY  Number  of  Crew,  Nine 


In  Pursuance  of  Chapter  One,  Title  XLVIII,  "Regulation  of  Commerce  and  Navigation," 
Revised  Statutes  of  the  United  States, 

1  H.  C.  Strong,  of  Ketchikan,  Alaska,  President,  having  taken  and  subscribed  the 
oath  2 required  by  law,  and  having  sworn  3 that  4  the  S.  S.  Alaskan,  in- 
corporated, a  corporation  organized  under  the  laws  of  the  State  of  Washington, 

«w      o  the  only  owner 

-<  'o  "rt  ^^  t^^  vessel  called  the  Alaskan,  of  Ketchikan  whereof  J.  E.  Anderson  is  at 

«+j  J  present  master,  and  is  a  citizen  of  the  United  States,  and  that  the  said  vessel 

^  S'2  was  built  in  the  year  1886,  at  Oucatta,  Oregon  of  ^  wood  as  appears  by  6  Per. 

^  J  es  certificate  of  enrollment  No.  110,  issued  at  Pt.  Townsend,  Wn.,  Mar.  19,  1906; 

0)  5j  S  surrendered  "Home  port  &  trade  changed"  and  7  said  enrollment  having  certi- 

§  p<  q3  fied  that  the  said  vessel  is  a  (I.  P.)  St.s.;  that  she  has  One  deck,  Two  mast,. .., 

Sq  I  a  Sharp  head,  and  an  Elliptic  stern;  that  her  register  length  is  96  5/10  feet,  her 

'"'      g  register    breath    19  0/10    feet,    here    register    depth    7  1/10    feet,    her    height 

O  . .  ./lO  feet;  that  she  measures  as  follows: 

Tons     lOOths 

o  Capacity  under  tonnage  deck 75  45 

'•^  Capacity  between  decks  above  tonnage  deck 

bp  Capacity  of  inclosures  on  the  upper  deck,  viz: 41  08 

^>  

^  *^  Gross  Tonnage 116 

•<J  «g  Deductions    under    Section    4153,    Revised    Statutes,    as 

^,  t.  amended  by  Act  of  March  2,  1895: 

Master's   cabin ;         7  67 

Anchor  gear ;  Boatswain's  stores....; 

Donkey  engine   and  boiler ; 

Propelling   power   37.28 ;       37  28 


Pi 

W  S  Crew  space   7.67 

W  .2  Steering  gear. . . 

^2  Chart    house.... 

^  S  Storage  of  sails. 

Sa  

p»  Q  Total  Deductions 44  95 

pq  Net  Tonnage 71 

^  The  following-described  spaces,  and  no  others,  have  been  omitted,  viz.:.. 


M  and  the  said  8  H.  C.  Strong  having  agreed  to  the  discription  and  admeasure- 

S  ment  above  specified,  according  to  law,  said  vessel  has  been  duly  registered  at 

H  this  Port. 

p  GIVEN  under  my  hand  and  seal,  at  the  Port  of  Ketchikan,  Alaska,  this  15th 

pq  day  of  September,  in  the  year  one  thousand  nine  hundred  and  six. 

[Place  for  Seal  [Place  for  Seal     (Sgd.)     JOHN  L.  ABRAMS, 

of  No  of  Deputy  Collector  of  Customs. 

Naval  Officer.]  Naval  Officer.  Collector.] 

1  Insert  name  and  address  of  person  by  5  Write  "wood,"  "iron,"  "steel,"  or  as  re- 
whom  oath  or  affirmation  was  made.  quired. 

2  Substitute  "affirmation"  when  neces-  c  Cite  surrendered  marine  document  or 
sary.  write  "certificate  of   ....,  builder..,"  if  first 

3  Substitute  "affirmed"  when   necessary.  document  of  a  new  vessel. 

4  If  there  is  only  one  owner,  write  "he"  7  Write  "said  register,"  "said  enrollment," 
or  "she";  if  more  than  one  owner,  write  or  "said  license."  In  the  first  document  of  a 
"he  (or  she)  owning"  and  the  part  owned,  new  vessel,  give  the  name  and  title  of  the 
"together  with"  followed  by  the  names  of  measurer. 

other  owners,  their  shares  and  addresses.  8  in  the  first  document  of  a  new  vessel,  give 

the  name  of  the  person  countersigning  certi- 
ficate of  measurement. 


72  Arthur  F.  Button  vs. 

Office  of  Collector  of  Customs, 

District  of  Alaska 

Port  of  Juneau 

I  hereby  certify  the  within  to  be  a  true  copy  of  the  original  on  record 
in  this  Office. 

Given  under  my  hand  and  seal  this  18th  day  of  November,  1913, 

J.  F.  PUGH, 
Deputy  Collector  of  Customa. 

[Endorsed]: 

Exhibit   "B"   Libellant. 

Cat.  No.  1266 

Department  of  Commerce  and  Labor 

Bureau  of  Navigation 

Permanent 

(Permanent  or  Temporary) 

Duplicate 

CERTIFICATE  OF  REGISTRY 

No.  2-A 

of  the 

St.  8. 

called  the 

Alaskan 

of 

Ketchikan 

116  gross,   71   net, 

issued  at  the 

Port  of  Port  Townsend,  Wash. 

March  19th,   1906. 

Where  Surrendered: 

Ketchikan 

When  Surrendered: 

June   24,   1910 

Why  surrendered 

Sold  to  Alien 

J.  F.  PUGH, 

Dep.  Coll.  of  Customs. 

Libellant's  Exhibit  "B."  Reed.  &  Filed  June  6,  1914.  Wm.  D.  Totten, 
Commissioner.     No.    2212.     Filed    in   the   U.   S.   District   Court,   Western 

Dist.  of  Washington.     Jul.  3,  1914.     Frank  L.  Crosby,  Clerk.     By , 

Deputy. 

No.  2609.  United  States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit.    Filed  May  17,  1915.     F.  D.  Monckton,  Clerk. 


No.  2609 

IN  THE 

Intteii  BUttB  (Hmnxt  OInurt  nf  Appeals 

FOR  THE  NINTH  CIRCUIT 


ARTHUR  F.  HUTTON,  doing 
business  as  H  u  1 1  o  n  Machine 
Works,  Appellant, 

vs. 

BRITISH  COLUMBIA  MA- 
RINE RAILWAY  COMPANY, 
LIMITED,  a  corporation,  claim- 
ant of  the  Steamship  "Alaskan," 
Her  Boilers,  Engines,  Machin- 
ery, Boats,  Apparel  and  Furni- 
ture, Appellee. 


Irirf  0f  Appellant 


H.  A.  MARTIN,  Proctor  for  Appellant. 


Dearborn  Printing  Co.,  303  Collins  Blk. 

.    viUL  2  0  1915 


IN  THE 

%mUh  ^tat^B  Qlirrmt  (Enurt  of  Apprals 

FOR  THE  NINTH  CIRCUIT 


ARTHUR  F.  BUTTON,  doing 
business  as  H  u  1 1  o  n  Machine 
Works,  Appellant, 

vs. 

BRITISH  COLUMBIA  MA- 
RINE RAILWAY  COMPANY,  )  ^o.  2609 
LIMITED,  a  corporation,  claim- 
ant of  the  Steamship  "Alaskan," 
Her  Boilers,  Engines,  Machin- 
ery, Boats,  Apparel  and  Furni- 
ture, Appellee. 


UPON  APPEAL  FROM  THE  UNITED  STATES 

DISTRICT  COURT  FOR  THE  WESTERN 

DISTRICT  OF  WASHINGTON, 

NORTHERN  DIVISION. 


Irtrf  nf  Appellant 


STATEMENT    OF    CASE. 

This  is  a  libel  filed  by  the  libelant  against  the 
steamer  "Alaskan"  on  account  of  repair  work  done 


by  the  libelant  on  the  "Alaskan"  between  August 
24,  1909,  and  September  29,  1909,  and  in  which  the 
British  Columbia  Marine  Railway  Co.,  Ltd.,  a  cor- 
poration, intervened  as  claimant.  The  evidence 
show^s  that  it  became  necessary  to  have  certain  re- 
pair work  done  on  the  "Alaskan,"  then  owned  by 
the  "Steamer  Alaskan,  Inc.,"  a  corporation,  of  the 
State  of  Washington,  and  that  at  that  time  Mr.  John 
P.  Urbaneck  was  chief  engineer  of  the  boat;  that 
Mr.  Urbaneck  made  out  the  list  of  repairs  neces- 
sary and  gave  it  to  Mr.  H.  C.  Bradford,  who  was 
the  agent  for  the  boat  and  the  owners  at  Seattle; 
that  Mr.  Bradford  took  this  list  to  Mr.  Hutton  and 
ordered  the  repairs  made;  that  the  rej^airs  were 
made  by  the  libelant  under  the  supervision  of  Mr. 
Urbaneck.  The  libelant  made  two  invoices  of  the 
repair  work,  one  dated  September  16th,  1909,  and 
the  other  dated  September  30th,  1909,  each  of  the 
invoices  showing  the  work  to  be  charged  to  the  ' '  Str. 
Alaskan,"  by  the  libelant,  w^hich  invoices  were  ap- 
proved by  Mr.  Urbaneck,  (Libelant's  Exhibit  "A"), 
and  then  presented  to  Mr.  Bradford.  The  amount 
of  the  invoices  was  $755.48,  upon  which  $154.61  was 
paid.  Libelant  had  done  work  for  the  same  people 
at  other  times,  always  charging  the  w^ork  and  ren- 
dering the  bills  against  the  vessels  direct.    (Apostles 


p.  36.)  The  home  port  of  the  boat  was  Ketchikan, 
Alaska,  (Apostles  p.  33,  Libelant's  Exhibit  ''B") 
and  we  believe  the  evidence  shows  that  she  was  the 
only  asset  of  the  corporation  owning  her.  (Apostles 
p.  26.)  The  point  relied  upon  by  the  Appellee  is 
the  claim  that  the  credit  of  the  boat  was  not  relied 
on  in  the  doing  of  the  repair  work.  The  Appellant 
claims  a  lien  in  admiralty  and  mider  the  statute  of 
the  State  of  Washington,  Sec.  1182  of  Rem.  &  Bal. 
Code  of  Washington,  which  reads  as  follows: 

Sec.  1182.  All  steamers,  vessels  and  boats,  their 
tackle,  apparel  and  furniture,  are  liable 

1.  For  service  rendered  on  board  at  the  request 
of,  or  under  contract  with,  their  respective  owners, 
charterers,  masters,  agents  or  consignees. 

2.  For  work  done  or  material  furnished  in  this 
state  for  their  construction,  repair  or  equipment  at 
the  request  of  their  respective  owners,  charterers, 
masters,  agents,  consignees,  contractors,  sub-con- 
tractors, or  other  person  or  persons  having  charge 
in  whole  or  in  part  of  their  construction,  alteration, 
repair  or  equipment;  and  every  contractor,  builder 
or  person  liaving  charge,  either  in  whole  or  in  part, 
of  the  construction,  alteration,  repair, or  equipment 
of  anv  steamer,  vessel  or  boat,  shall  be  held  to  be 
the  agent  of  the  owner  for  the  purposes  of  this 
chanter,  and  for  supplies  furnished  in  this  state 
for  their  use,  at  the  recfuest  of  their  respective  own- 
ers, charterers,  masters,  agents  or  consignees,  and 
any  person  having  charge,  either  in  whole  or  in 
part,  of  the  pui'chasiug  of  sup))lies  for  the  use  of 
any  such  steamer,  vessel  or  boat,  shall  be  held  to  be 


4. 

the  agent  of  the  owner  for  tlie  purposes  of  this 
chapter. 

3.  For  their  wharfage  and  anchorage  within  this 
state. 

4.  For  non-performance  or  malperformance  of 
any  contract  for  the  transportation  of  persons  or 
property  })etween  places  within  this  state,  or  to  or 
from  places  within  this  state,  made  by  their  re- 
spective owners,  masters,  agents  or  consignees. 

5.  For  injuries  committed  by  them  to  persons  or 
property  within  this  state,  or  while  transporting 
such  persons  or  property  to  or  from  this  state.  De- 
mands for  these  several  causes  constitute  liens  upon 
all  steamers,  vessels  and  boats,  and  their  tackle,  ap- 
parel and  furniture,  and  have  priority  in  the  order 
of  the  subdivisions  hereinbefore  enumerated,  and 
have  preference  over  all  other  demands;  but  such 
liens  continue  in  force  only  for  a  period  of  three 
years  from  the  time  the  cause  of  action  accrued. 


ASSIGNIIENT   OF   ERRORS. 

I. 

That  the  Court  erred  in  holding  that  the  evidence 
failed  to  prove  that  there  was  any  agreement,  under- 
standing or  consent  on  the  part  of  the  owner  of  the 
steamer  "Alaskan"  that  the  said  steamer  should  be 
subject  to  a  lien  in  favor  of  the  libelant,  on  account 
of  the  labor  performed  and  the  material  furnished, 
and  on  account  of  which  the  libel  was  filed  herein. 


11. 

That  the  Court  erred  in  holding  that  the  evi- 
dence failed  to  prove  that  the  libelant,  in  fact,  relied 
upon  the  credit  of  the  steamer  "Alaskan"  in  per- 
forming the  labor  and  furnishing  the  labor  and 
material  and  upon  account  of  which  the  said  libel 
was  filed  herein. 

III. 

That  the  Court  erred  in  holding  as  a  matter  of 
law  that  it  was  necessary  to  prove  that  there  was  an 
agreement,  understanding  or  consent  on  the  part  of 
the  owner  of  the  steamer  "Alaskan,"  that  the  labor 
performed,  was  performed,  and  the  material  fur- 
nished, was  furnished,  on  the  credit  of  the  "Alas- 
kan" in  order  to  subject  the  vessel  to  a  lien  for  the 
labor  performed  and  material  furnished. 

IV. 

That  the  Court  erred  in  entering  a  decree  in 
favor  of  the  intervening  claimant  and  the  respond- 
ent, and  in  refusing  to  enter  a  decree  in  favor  of 
the  libelant. 

ARGUMENT. 

The  only  point  raised  by  the  Appellee  was  that 
the  evidence  did  not  show  that  there  was  such  a 
reliance  upon  the  credit  of  the  vessel  in  doing  the 
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work  as  would  entitle  the  appellant  to  a  li(^n.  In 
the  first  place  it  will  be  seen  that  the  repairs  made 
were  necessary  to  the  operation  of  the  vessel.  (See 
Mr.  Hutton's  testimony,  Apostles  p.  36,  and  Mr. 
Urbaneck's  testimony,  Apostles  p.  20.)  When  the 
repairs  were  made,  they  were  charged  to  the  vessel 
and  invoices  were  made  direct  in  the  name  of  the 
vessel  and  not  in  the  name  of  the  owners.  (Libel- 
ant's Exhibit  "A".)  This  had  been  the  appellant's 
custom  theretofore  in  dealing  with  the  owners  of  this 
vessel  (Apostles  p.  36),  and  Mr.  Hutton  testified 
that  he  made  the  repairs  relying  on  the  credit  of 
the  vessel  and  would  not  have  made  them  on  any 
other  condition.  (Apostles  pp.  23  and  36.)  His 
testimony  on  this  point  was  as  follows:  (Apostles 
p.  23)  : 

Q.  I  will  ask  whose  credit  these  repairs  were 
made  on,  whether  the  credit  of  the  boat  or  credit 
of  the  company?    A.  Credit  of  the  vessel. 

Q.  Would  you  have  made  these  repairs  on 
anything  but  the  credit  of  the  vessel?  A.  I 
would  not. 

(Apostles  p.  36.) 

Q.  Had  you  done  work  for  these  people  be- 
fore?   A.  On  several  occasions. 

Q.  Plow  had  you  charged  on  other  occasions? 
A.  To  the  vessel  direct. 


Q.  And  the  bills  had  alwa,ys  been  rendered 
to  Bradford,  charged  to  the  boat  direct?  A. 
Charged  to  the  boat,  rendered  to  the  company's 
office. 

Q.  Would  you  have  done  the  work  that  was 
done  on  this  boat  on  anything  except  the  credit 
of  the  vessel?    A.  Absolutely  not. 

If  Mr.  Bradford,  the  agent  for  the  owners  of  the 
vessel  and  the  representative  of  the  vessel,  had  be- 
lieved that  the  appellant  did  not  rely  upon  the 
credit  of  the  vessel  in  making  the  repairs,  it  would 
have  been  most  natural  for  him  to  have  so  testified 
upon  his  examination,  but  he  did  nothing  of  the 
kind.  He  makes  no  denial  that  the  work  was,  in 
fact,  done  on  the  credit  of  the  vessel.  He  does  not 
claim  that  he  thought  that  Mr.  Hutton  was  not 
relying  on  the  credit  of  the  vessel  but  only  goes  so 
far  as  to  say  that  they  had  no  agreement  on  that 
point.  He  testified  as  follows  on  this  point  (Apos- 
tles p.  25)  : 

Q.  Was  there  any  agreement  made  concern- 
ing the  payment  for  these  repairs?  A.  There 
was  none. 

Q.  Did  Mr.  Hutton,  or  you,  either  of  you, 
say  anything  specificall.y  upon  what  credit  these 
repairs  were  to  be  made?    A.  No,  we  did  not. 

Q.  I  will  ask  you  directly  whether  or  not 
you  told  Mr.  Hutton  that  these  repairs  were  to 
be  made  on  the  credit  of  the  vessel.     A.  I  did 
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not.    I  didn't  order  these  repairs  made  as  far 
as  the  bill  goes. 

Q,  Did  you  ever,  at  any  time,  Mr.  Bradford, 
engage  Mr.  llutton  to  make  any  repairs  on  tlie 
steamship  "Alaskan"  under  an  agreement  that 
the  credit  of  the  vessel  should  be  pledged  for 
the  payment  of  the  bill?    A.  No,  I  did  not. 

Mr.  Bradford  further  shows  in  his  testimony 
that  the  vessel  was  the  onlj^  asset  that  the  corpora- 
tion had  when  he  testified  as  follows  (Apostles  pp. 
26,  27)  : 

Q.  The  Ketchikan  was  in  existence  al)Out 
the  same  time  as  the  Steamer  Alaskan  Com- 
pany? A.  No,  because  we  finished  carrying 
mails;  we  retained  the  Alaskan  and  sold  the 
other  business,  and  called  it  the  Alaskan,  In- 
corporated. 

Q.  What  was  the  financial  condition  of  the 
Steamer  Alaskan  Company  during  tliis  year? 
A.  I  couldn't  tell  you  that. 

Q.  It  wasn't  very  good,  was  it?  A.  Well, 
it  had  the  value  of  the  boat. 

Q.  Outside  of  that,  it  had  no  financial  re- 
sources whatever?  A.  I  don't  know;  I  was 
simply  agent. 

Q.  You  didn't  know  anything  a])out  its 
finances?    A.  No  further  than  the  boat. 

Had  there  been  any  other  assets  of  the  company, 
there  can  be  no  doubt  but  that  Mr.  Bradford  would 
promptly  have  so  testified  or  the  testimony  would 
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have  been  forthcoming  in  order  to  rebut  any  pre- 
sumption of  the  necessity  for  reliance  upon  the 
credit  of  the  vessel  in  order  to  secure  repairs. 

Wliere  the  vessel  upon  which  the  repairs  are 
made  or  to  which  the  supplies  are  furnished  is  the 
only  vessel  oivned  hy  the  otvners  then  the  credit  is 
presumed  to  have  been  extended  to  the  vessel  and 
not  to  the  oiuners. 

McRea  vs.   Bowers  Dredging   Company,  86 
Fed.  344. 

In  that  case  Judge  Hanford  held  that  the  liens 

were  good  not  only  under  the  state  statute  but  under 

the  general  maritime  law,  and  said: 

"All  of  the  coal  consumed  by  both  vessels  while 
engaged  in  the  work  was  purchased  of  the  inter- 
vener, C.  J.  vSmith,  as  receiver  of  the  Oregon  Im- 
provement Company.  The  evidence  shows  that  the 
defendant  is  a  corporation  organized  under  the  laws 
of  the  State  of  Illinois.  Its  president  and  general 
officers,  except  a  general  manager,  were  not  inhab- 
itants of  this  state,  it  had  no  general  office  in  this 
state  while  the  work  referred  to  was  being  done. 
The  coal  was  furnished  upon  the  request  of  the  gen- 
eral manager,  and  was  delivered  in  scows,  from 
which  it  was  received  on  board  the  dredgers  as  re- 
quired for  use.  The  evidence  shows  the  average 
daily  consumption  of  each  of  the  dredgers,  and  the 
number  of  hours  each  was  in  operation;  and  from 
this  data  a  close  estimate  of  the  amount  supplied 
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to  each  can  be  ascertained,  and  a  fair  apportionment 
made,  so  that  the  liens  upon  each  vessel  will  not  be 
for  a  greater  amount  tlian  the  price  of  the  coal 
which  she  consumed.  Five  thousand  dollars  is 
claimed  as  a  set-off  for  work  done  by  the  dredgers 
in  front  of  a  wharf  owned  by  the  Oregon  Improve- 
ment Company  in  Seattle  harbor.  The  receiver  has 
allowed  a  credit  of  $4,000  for  this  work,  and  I  find 
from  the  evidence  that  this  amount  is  full  compen- 
sation for  the  services  of  the  dredgers  under  the 
contract  which  the  defendant  made  with  Receiver 
Smith.  It  is  earnestly  contended  in  opposition  to 
the  demand  of  this  intervener  that  the  evidence  is 
insufficient  to  prove  that  there  was  necessity  for 
purchasing  supplies  of  coal  upon  the  credit  of  the 
dredgers,  and  that  without  such  necessity  there  can 
be  no  lien.  The  proof  is  ample  to  show  that  the 
supplies  were  ordered  by  the  general  manager  of  the 
corporation,  that  such  supplies  were  necessary  to 
enable  the  dredgers  to  do  their  work,  and  that  the 
general  manager  did  not  have  money  to  pay  for  or 
means  to  procure  said  supplies,  otherwise  than  upon 
the  credit  of  the  dredgers.  This  evidence  is  suffici- 
ent to  raise  a  conclusive  presumption  of  necessity 
for  using  the  credit  of  the  vessels.  The  Grapeshot, 
9  Wall.  129-145;  The  Lulu,  10  Wall.  192-204." 

I  cannot  help  but  feel  that  Judge  Neterer,  in  his 
decision  in  the  lower  Court,  has  held  us  to  a  stricter 
rule  with  respect  to  the  proof  of  an  agreement  or 
understanding  for  reliance  upon  the  credit  of  the 
vessel  in  making  the  repairs  than  has  been  estab- 
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lished  by  this  Court.  Even  the  case  of  Alaska  <& 
Pacific  Steamship  Co.  vs.  ''The  Chamherlain,  116 
Fed.  600,  relied  upon  by  the  appellee  and  the  lower 
Court,  holds  that  the  reliance  upon  the  credit  of  the 
vessel  may  be  shown  by  circumstances  of  such  a 
nature  as  to  justify  the  inference. 
In  that  case  it  was  said: 

"It  is  not  necessary,  it  is  true,  that  the  common 
intent  to  bind  the  vessel  be  expressed  in  words  or 
in  the  form  of  an  agreement.  It  may  be  established 
hy  proof  of  circumstances  from  which  the  common 
intent  may  be  deduced,  but  in  all  cases  it  is  essential 
that  the  evidence  shall  show  a  purpose  upon  the  part 
of  the  seller  to  sell  upon  the  credit  of  the  vessel,  and 
upon  the  part  of  the  purchaser  to  pledge  the  vessel. 
In  short,  there  can  be  no  lien  unless  it  was  in  the  con- 
templation of  both  parties  to  the  transaction,  evi- 
denced, either  by  express  words  to  that  effect  or  by 
circumstances  of  such  a  nature  as  to  justify  the 
inference. ' ' 

In  that  case  the  charge  was  made  to  the  charterer 
and  the  seller  knew  that  the  boat  was  under  charter, 
and  all  of  the  circumstances  showed  that  the  seller 
even  did  not  rely  on  the  credit  of  the  vessel. 

It  would  seem  that  the  facts  in  this  case  would 
bring  it  clearly  within  the  rule  in  The  Bainbridge, 
210  Fed.  620,  in  which  case  the  intervener  had  fur- 
nished gas  engines  and  fixtures,  which  were  installed 
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in  the  boat,  and  also  otlior  material  and  labor.  The 
lower  Court  found  that  there  was  no  agreement 
under  the  terms  of  which  the  material  and  labor 
furnished  and  performed  were  to  be  furnished  and 
performed  on  the  faith  and  credit  of  the  vessel  and 
concluded  that  the  case  came  within  the  rule  of 
Alaska  &  P.  S.  S.  Co.  vs.  C.  W.  Ckamherlain  &  Co., 
116  Fed.  600,  and  dismissed  the  intervener's  libel. 
This  Court,  in  reversing  the  lower  Court,  said : 

"In  the  case  so  referred  to,  and  relied  upon  by 
the  Court  below,  a  lien  was  claimed  for  supplies  fur- 
nished a  vessel  at  her  home  port  at  the  instance  of 
the  charterer.  There  was  no  evidence  even  tending 
to  show  that  the  supplies  were  furnished  on  the  faith 
and  credit  of  the  vessel.  The  evidence,  so  far  as  it 
went,  was  to  the  contrary.  The  bills  which  were  made 
out  and  presented  for  the  supplies  were  made  against 
the  charterer,  and  the  failure  of  the  libelant  to  pro- 
duce its  books  on  the  trial  was  taken  as  indicating 
that  the  supplies  had  not  been  charged  against  the 
vessel.  In  the  present  case  the  facts  are  materially 
different.  The  intervening  libel  is  brought  to  en- 
force a  lien  for  machinery  and  repairs  which  went 
into  the  vessel  and  enhanced  her  value.  The  only 
testimony  on  the  subject  of  the  understanding  be- 
tween the  parties  is  that  of  the  president  of  the  ap- 
pellant, who  testified  as  follows: 

"  'Q.  State  whether  or  not,  in  the  furnishing  of 
the  material  that  you  have  testified,  and  the  work 
performed  on  the  vessel  in  placing  the  engine  equip- 
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ment  in  the  vessel,  whether  or  not  you  depended 
upon  the  credit  of  the  vessel  for  payment?  A.  Any 
time  we  furnish  anything  for  any  vessel,  we  always 
hold  the  vessel;  that  is,  we  bill  to  the  vessel,  and 
hold  the  vessel  for  the  repairs.  Q.  Well,  at  the  time 
you  agreed  to  furnish  the  machinery  and  perform 
these  services  testified  to,  did  you  have  any  under- 
standing of  any  kind  with  the  Sound  Motor  Com- 
pany as  to  holding  the  vessel  for  the  payment  of 
the  amount  in  case  it  was  not  paid?  A.  No;  I  did 
not  have  any  understanding  to  hold  the  vessel;  it 
was  not  mentioned.  I  did  not  mention  it ;  but  it  was 
understood  that  we  were  to  hold  the  engine  until  the 
final  payment  was  made,  but  there  was  nothing  said 
about  holding  the  vessel,  as  I  remember.' 

*'We  think  that  there  is  enough  in  this  testimony 
and  the  circumstances  to  show  that  the  work  was 
done,  and  the  material  was  furnished,  upon  the 
faith  and  credit  of  the  vessel.  There  was  an  under- 
standing that  the  appellant  was  to  hold  the  engine 
until  final  payment  was  made.  The  engine,  repre- 
senting almost  the  entire  outlay  of  the  appellant, 
having  gone  into  the  vessel,  there  was  no  way  by 
which  the  appellant  could  hold  the  engine,  otherwise 
than  by  holding  the  vessel.  The  owner  must  have 
understood  that  the  vessel  was  liable  for  the  ma- 
terial and  machinery  so  furnished,  for  at  the  time, 
while  this  work  was  being  done,  King  &  Winge,  who 
were  making  other  repairs,  were  told  by  the  owners : 
'The  boat  is  good  for  the  work.' 

"The  statute  of  Washington  (Section  1182) 
makes  all  vessels,  their  tackle,  apparel  and  furni- 
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ture,  liable  for  work  done  or  material  furnished  in 
that  state  for  construction,  repair,  or  equipment  at 
the  request  of  their  owners,  or  persons  having-  charge 
of  their  construction,  alteration,  repair,  or  ecjuip- 
ment.  In  view  of  the  terms  of  the  lien  law,  and  the 
fact  that  in  the  present  case  the  appellant  furnished 
valuable  machinery,  which  became  part  and  parcel 
of  the  vessel,  slight  evidence  should  be  required  to 
establish  the  fact  that  the  work  w^as  done  and  the 
material  furnished  on  the  faith  and  credit  of  the 
vessel,  especially  where,  as  here,  there  is  entire  ab- 
sence of  evidence  to  indicate  a  contrary  intention.'  " 

See  also  the  following  cases: 
F.  A.  Kilhurn,  179  Fed.  107; 
Rohert  Dollar,  115  Fed.  218; 
The  Del  Norte,  90  Fed.  506; 
The  Iris,  100  Fed.  104; 
The  Vigilent,  151  Fed.  747; 
Berimnd-White  Coal  Mining  Co.  vs.  Metro- 
politan Trust  Co.,  166  Fed.  782. 

In  the  case  of  The  F.  A.  Kilhnrn,  179  Fed.  107, 
one  Frank  was  the  owner  of  the  steamer  at  the  time 
the  repairs  were  made  and  it  was  under  charter  to 
Crescent  Wharf  &  Warehouse  Company,  and  in  that 
case  the  Court,  setting-  forth  the  evidence  upon 
which  the  claim  for  lien  was  based,  said: 

''The  evidence  shows  that  the  Independent 
Steamship  Company  operated  the  F.  A.  Kilburn,  as 
well  as  other  ships,  chartered  as  wx'll  as  owned  by 
the  Crescent  Wharf  &  Warehouse  Company;  that 
one  Walton  was  the  agent  of  the  company  at  San 
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Francisco,  one  Mott  at  San  Pedro,  and  C.  F.  Leh- 
man was  president  and  manager  of  both  companies. 
John  T.  Flymi  was  the  chief  engineer  of  the  steamer 
at  the  time  it  was  chartered,  and  had  been  such  dur- 
ing all  the  time  of  Frank's  ownership,  and  for  a 
considerable  period  before.  He  continued  such  chief 
engineer  until  subsequent  to  the  transactions  here  in 
question.  The  principal  part  of  the  repairs  and  sup- 
plies for  which  this  libel  was  brought  grew  out  of 
the  breaking  of  the  winches  of  the  ship.  Flynn  testi- 
fied, among  other  things,  as  follows : 

"  'In  this  particular  case  the  winches  were 
broken  down  by  being  overloaded.  The  capacity  of 
the  winches  was  two  tons  apiece.  They  took  a 
launch  aboard  that  weighed  nine  tons,  and  they 
broke  the  winch  down.  It  was  within  an  hour  of 
sailing  time.  Mr.  Walton,  the  agent  of  the  Inde- 
pendent Steam.ship  Company,  asked  me  if  I  could 
do  anything  with  those  winches.  I  said  that  it  would 
take  all  night  to  get  them  ready.  He  said  there 
would  be  a  man  come  aboard  at  San  Pedro  to  fix 
them,  and  on  the  arrival  of  the  vessel  in  San  Pedro 
Mr.  Mills,  the  bookkeeper — on  the  arrival  of  the 
ship  at  San  Pedro,  Mr.  Mills,  the  bookkeeper,  and 
a  machinist,  came  aboard,  the  man  who  does  Mr. 
Lehman's  work.  He  said  it  was  impossible  to  do  it 
at  San  Pedro.  I  told  him  that  we  could  get  the 
freight  out  with  one  winch.  On  the  arrival  in  San 
Francisco,  I  immediately  went  to  the  office  and  told 
Mr.  Walton  what  Mr.  Mills  and  the  machinist  had 
said  at  San  Pedro.  He  told  us  to  have  the  w^ork 
done  as  quick  as  we  could,  and,  as  we  did  not  want 
to  delay  the  vessel,  I  telephoned  to  Mr.  Carroll  (one 
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of  libelant's  employees),  and  he  came  down.  He 
said  that  he  would  have  to  take  the  winch  to  the 
shop.  The  order  was  to  get  it  done  as  quickly  as 
possible.  They  worked  night  and  day,  and  they  had 
it  ready  in  three  days.  The  next  trip  they  took  the 
other  off.  When  we  went  on  that  run,  the  vessel  was 
making  a  four  or  five  days  schedule,  and  they  cut 

it  down " 

"The  evidence  contained  in  the  record  leaves  no 
room  for  doubt  that  the  appellee  performed  the 
work  and  furnished  the  supplies  charged  for,  and 
w^e  think  that  it  sustains  also  the  findings  of  the  trial 
Court  that  the  charges  therefor  were  reasona})le. 
The  evidence  is  without  conflict  that  the  appellee 
did  the  work  and  furnished  the  supplies  upon  the 
credit  of  the  vessel,  as  it  had  been  doing  upon  the 
order  of  the  same  chief  engineer  during  the  then 
31/2  years  which  he  had  occupied  the  position,  and 
during  which  the  appellee  had  from  time  to  time 
done  about  thirty  jobs  upon  the  vessel,  some  of 
which  were  performed  during  Frank's  ownership 
and  some  previous  to  his  acquiring  the  vessel — the 
charges  therefor  in  the  books  of  the  appellee  always 
being  made  against  the  vessel  and  the  owner.  It  is 
true  that  the  evidence  is  also  without  conflict  to  the 
effect  that  Frank,  tvhose  home  tvas  in  San  Francisco, 
did  not  knoiv  of  the  repairs  and  supplies  in  question, 
and  tvas  never  told  of  them  hy  either  the  appellee  or 
Flijnn,  and  that  the  appellee  never  made  any  inquiry 
as  to  tvlio  the  otvner  of  the  ship  was.  It  is  undis- 
puted, however,  that  during  all  of  the  time  Flynn 
was  chief  engineer  upon  the  vessel,  whenever  repairs 
thereon  were  needed,  he  ordered  them  made  by  ap- 
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pellee,  which  the  appellee  did  upon  the  credit  of 
the  vessel,  always  charging  the  same  to  the  vessel 
and  the  owner,  all  of  which  charges  previous  to  those 
here  in  question  were  paid,  and  that  not  only  did  the 
owner,  Frank,  in  executing  the  charter  above  re- 
ferred to,  reserve  the  right  to  retain  Flynn  as  the 
chief  engineer,  but  Lehman's  testimony  is  to  the 
effect  that  Frank  wanted  Flynn  so  employed  'to 
keep  the  vessel  in  good  condition,'  and  Frank  him- 
self testified: 

"  'When  I  chartered  the  steamer  to  the  Crescent 
Wharf  &  Warehouse  Company,  I  went  down  to  the 
steamer,  and  told  Mr.  Flynn  I  had  chartered  it  to 
the  Crescent  Wharf  &  Warehouse  Company,  and 
that  tinder  the  charter  they  tvere  to  make  all  re- 
pairs, and  keep  the  steamer  in  the  same  condition 
she  was  in  on  the  day  I  turned  her  over,  and  that 
he  was  to  see  that  they  did  that.  If  he  needed  any- 
thing, he  was  to  go  to  them,  and  see  he  got  whatever 
she  needed,  and,  if  they  did  not  do  the  work,  to  let 
me  know.  The  same  instructions  were  given  to  the 
captain.'  " 

The  evidence  in  that  case  is  NOT  as  strong  as 
the  evidence  in  favor  of  Hutton  for  the  evidence 
shovrs  only  that  the  repairs  were  necessary,  that 
the  libelant  had  made  other  repairs,  charged  the 
same  to  both  the  vessel  and  the  owner,  as  they  were 
charged  the  time  for  which  the  lien  was  claimed. 
The  evidence  shows  further  that  the  man  who  order- 
ed the  repairs  made  had  positive  orders  to  see  that 
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all  repairs  made  on  the  vessel  were  made  at  the  ex- 
pense of  the  charterers,  so  that  when  he  ordered  the 
repair  work  he  could  not  have  understood  that  it 
was  to  be  done  on  the  credit  of  the  vessel. 

The  appellant  feels  that  his  showing  that  the 
repairs  that  he  made  were  necessary  to  the  opera- 
tion of  the  boat;  that  he  charged  them  to  the  vessel 
and  not  to  the  owner  as  they  were  made;  that  the 
vessel  was  the  only  asset  of  the  owner ;  that  although 
the  vessel  was  owned  l)y  a  Washington  corporation 
it  was  not  registered  in  Washington  but  in  Alaska, 
and  that  its  home  port  was  Ketchikan,  Alaska;  that 
the  libelant  had  done  other  work  for  the  owners  of 
the  vessel  before  this  work  and  had  charged  to  the 
vessel  and  rendered  the  bills  to  the  owners  in  that 
way ;  that  he  would  not  have  done  the  work  except 
upon  the  credit  of  the  vessel,  is  a  sufficient  showing 
of  circumstances  to  justify  the  inference  that  the 
work  was,  in  fact,  done  upon  the  credit  of  the 
"Alaskan." 

As  in  the  case  of  "The  Bainbridge"  there  is  an 
entire  absence  of  evidence  to  indicate  an  intention 
not  to  rely  on  the  credit  of  the  vessel.  As  in  that 
case  the  appellant  has  made  valuable  improvements 
upon  the  vessel,  and  the  vessel  and  the  owner  have 
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received  the  benefit  of  the  improvement  and  should 
pay  the  bill.  In  "The  Bainbridge"  the  Court  said: 
'^ SLIGHT  EVIDENCE  SHOULD  BE  RE- 
QUIRED TO  ESTABLISH  THE  FACT  THAT 
THE  WORK  WAS  DONE  AND  THE  MATE- 
RIAL FURNISHED  ON  THE  FAITH  AND 
CREDIT  OF  THE  VESSEL,  ESPECIALLY 
WHERE,  AS  HERE,  THERE  IS  AN  ENTIRE 
ABSENCE  OF  EVIDENCE  TO  INDICATE  A 
CONTRARY  INTENTION." 

The  appellant  feels  that  the  evidence  in  that 
case  was  no  stronger  than  in  thjs  case  and  that  in 
this  case  the  lower  Court  should  be  reversed  and 
a  decree  entered  in  his  favor  for  the  full  amount 
of  his  claim  and  interest  and  costs. 

Respectfully  submitted, 

H.  A.  MARTIN, 

Proctor  for  Appellant. 
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In  this  cause  the  libelant  claimed  a  lien  under 
the  state  statute.  The  trial  court  rejected  the 
claim  in  an  exhaustive  opinion  (Ap.  38-40).     Sub- 


sequently  a  motion  for  a  rehearing  was  made  and 
upon  argument  thereof  proctor  for  libelant  not 
only  reargued  his  cause  upon  that  theory,  but  also 
claimed  a  lien  under  the  general  admiralty  law. 
In  a  second  and  even  more  exhaustive  opinion  the 
court  held  that  libelant  had  no  lien  upon  either 
theory.  (Ap,  41-45).  These  opinions  may  well 
serve  as  our  brief  in  this  cause  and  it  would  be 
an  imposition  upon  the  court  to  wholly  restate  the 
matter  therein  contained.  We  shall  therefore  con- 
tent ourselves  with  a  few  observations  in  reply 
to  appellant's  brief. 


NO  LIEN  UNDER  STATE  LAW. 

We  do  not  understand  that  the  rule  of  the  well 
known  Chamberlain  case  has  been  in  any  way  abro- 
gated. That  case  held  that  in  order  to  establish 
the  lien  it  was  necessary  to  show  that  such  was  the 
intention  of  both  parties  to  the  transaction  and  it 
was  not  sufficient  to  show  that  the  vendor  so  under- 
stood or  that  he  charged  the  supplies  to  the  vessel. 
It  was,  how^ever,  held  that  the  common  intent  to 
bind  the  vessel  need  not  necessarily  be  expressed 
in  words,  but  that  it  might  be  deduced  from  circum- 
stances of  such  a  nature  as  to  justify  the  inference. 

The  cases  which  appellant  so  much  relies  on  as 
relaxing  the  rule  of  the  Chamberlain  case  are  in 
fact  in  strict  accord  with  it.    A  common  understand- 


ing  is  still  necessary,  but  as  the  Chamherlain  case 
pointed  out  it  may  be  found  from  circumstances 
rather  than  express  words.  Thus  in  ''The  Bam- 
hridge/^  210  Fed.  620,  it  was  found  that  the  owners 
had  told  King  and  Winge  who  were  making  some 
of  the  repairs,  that  the  boat  was  good  for  the  work, 
and  in  addition  had  agreed  that  the  libelants  were 
to  hold  the  engines  until  final  pajonent.  Since 
this  could  be  done  only  by  maintaining  a  lien 
upon  the  boat  the  court  held  that  an  understanding 
that  there  should  be  a  lien  would  be  inferred. 

Again  in  the  F.  A.  Kilbourn,  179  Fed.  107,  which 
appellant  quotes  at  length  and  largely  relies  upon, 
it  appeared  that  through  a  long  course  of  dealing 
extending  over  three  and  one-half  years  the  libel- 
lant  had  done  thirty  jobs  on  credit  of  the  vessel 
for  all  of  which  the  libellant  had  been  paid.  From 
this  long  continued  acquiescence  the  court  inferred 
that  the  owner  had  consented  that  the  libellant 
should  have  a  lien. 

It  is  argued  that  the  circumstances  are  present 
here  and  it  is  important  that  the  record  on  this 
point  be  understood.  Hutton  testified  in  part  as 
follows : 

''Q.  Had  you  done  work  for  these  people  be- 
fore? 

A.  On  several  occasions. 

Q-  How  had  you  charged  on  other  occasions'? 

A.  To  the  vessel  direct. 


Q.  And  the  vessel  had  always  been  rendered 
to  Bradford  charged  to  the  boat  direct? 

A.  Charged  to  the  boat,  rendered  to  the  com- 
pany's office."     (Ap.  36). 

But  appellant  in  an  attempt  to  fix  the  lien  upon 
another  theory  points  out  that  the  owner  had  but 
one  boat,  the  ''Alaskan";  and  Hutton  immediately 
after  giving  the  above  testimony  further  testified 
as  follows: 

"Q.  Mr.  Hutton,  had    you    previously    done 
work  on  this  particular  boat  the  "Alaskan"? 

A.  Not  to  my  recollection."     (Ap.  36). 

Accordingly  there  had  been  no  previous  course 
of  dealing  by  which  the  bills  had  always  been  ren- 
dered to  the  owner  and  paid.  The  confusion  arises 
out  of  the  fact  that  Bradford  was  agent  for  other 
companies.  (Ap.  26).  And  it  was  clearly  with 
these  other  companies  that  Hutton  had  his  course 
of  dealing  through  Bradford  Bradford  testified 
very  clearly  that  there  was  no  agreement  between 
him  and  Hutton,  that  these  repairs  should  be  made 
upon  the  credit  of  the  vessel,  and  that  nothing 
was  said  upon  the  subject.  (Ap.  26).  It  must  have 
been  a  great  temptation  to  Hutton  to  deny  this  yet 
with  commendable  honesty  he  did  not  do  so  when 
called  on  rebuttal.  (Ap.  35-36).  And  so  the  only 
evidence  we  have  on  the  subject  is  his  original 
evidence  that  the  repairs  were  charged  to  the  vessel 
and  that  he  intended  to  hold  the  vessel.  In  appell- 
ant's brief  we  are  taken  to  task  for  not  denying 


the  latter  statement,  but  how  in  the  nature  of  things 
can  one  deny  another's  secret  intention? 

Tlie  fact  is  that  the  libellant's  case  rested  upon 
Button's  statement  that  he  billed  the  repairs  to 
the  vessel  and  intended  to  claim  a  lien.  Under  such 
circumstances  there  was  nothing  for  the  trial  judge 
to  do  other  than  to  follow  the  authority  of  the 
Chamberlam  case. 

"But  in  order  to  establish  that  fact  it  is 
necessary  to  show  that  such  was  the  intention 
of  both  parties  to  the  transaction.  It  is  not 
sufficient  that  the  vendor  so  understood,  or  that 
he  charged  the  supplies  to  the  vessel,  and  so 
entered  them  upon  his  books  of  account." 

Alaska  &  P.  S.  S.  Co.  v.  C.  W'  Chamherlain 
d  Co.,  116  Fed.  at  602. 


NO    LIEN    UNDER    GENERAL    ADMIRALTY 

LAW. 

When  the  matter  just  discussed  was  being  re- 
argued on  rehearing  the  Court  became  apprised  of 
the  fact  that  the  vessel  was  registered  at  Ketchi- 
kan and  was  disposed  to  think  that  the  libellant 
might  have  a  lien  under  the  general  admiralty  law. 
It  was  finally  stipulated  by  the  proctors  in  open 
court  that  any  amendments  necessary  to  raise  the 
question  might  be  considered  as  having  been  made. 
The   Court  then   desired   that   authorities   be   fur- 
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nished  on  this  latter  phase  of  the  case.  Most  of 
the  authorities  submitted  are  referred  to  in  the 
second  opinion  of  the  Court  reaffirming  his  former 
opinion  that  there  was  no  lien  under  the  state  law 
and  in  addition  finding  that  there  was  no  lien 
under  the  general  admiralty  law.    (Ap.  41-43). 

In  every  case  where  the  question  has  arisen  it 
has  been  held  that  with  reference  to  the  lien  law 
"home  port"  means  not  where  the  vessel  is  regis- 
tered but  where  her  owner  resides. 

The  vessel  in  this  case  was  registered  in  Ketchi- 
kan but  her  owner  was  a  Washington  corporation 
and  therefore  as  to  material  men,  Seattle  was  her 
home  port.  In  view  of  the  fact  that  proctor  does 
not  seem  to  except  to  this  portion  of  the  Court's 
ruling  we  do  no  more  than  cite  the  best  considered 
cases  on  the  subject. 

The  Albany,  Vol.  1  Fed.  Cas.  No.  131. 

St.  Jago  De  Cuba,  9  Wheaton  409. 

The  Rapid  Transit,  11  Fed.  323. 

The  court  will  note  that  the  last  case  is  on  all 
fours  with  the  case  at  bar.  The  vessel  in  that  case 
was  registered  in  Cincinnati,  Ohio.  The  repairs 
were  made  in  Kentucky  and  she  belonged  to  a 
Kentucky  corporation.  The  court  held  that  there 
was  no  lien  under  the  general  admiralty  law. 


We  submit  that  the  decree  of  the  lower  court 
should  be  affirmed. 

Respectfully   submitted, 

IRA  BRONSON, 
J.  S.  ROBINSON, 
H.  B.  JONES, 

Proctors  for  Appellee. 
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